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THOMAS ADDIS EMMET. 
By A. Oakey HALL. 


** Dear son of memory, great heir of fame, 
What need’st thou such weak witness of thy name?” 


HERE was an Irish lawyer, who took 

the place at the New York Bar left 
vacant by the untimely death of Alexander 
Hamilton, who like him was an emigré from 
British dominions. His name was Thomas 
Addis Emmet, whose face and virtues are 
commemorated on a white marble shaft that 
faces every pedestrian who passes St. Paul’s 
church on lower Broadway in New York 
City. The tradition of its Bar and its law 
reports during the first quarter of this cen- 
tury keep his legal memory green. Con- 
sidered as a mere man, the name of Thomas 
Addis Emmet is one for Irishmen every- 
where to conjure with as having been a 
martyr to their revolutionary animosity to- 
ward Great Britain. 

He was born in Cork, Ireland, twelve 
years before America’s Magna Charta, the 
Declaration of Independence, was promul- 
gated. His parents were of the first class 
of Irish commoners, his father being a 
physician of eminence; and Thomas was 
younger brother of the Robert Emmet 
whose first and also last speech in court has 
been read and re-read by every lawyer, and 
whose memory lives in song, under the 
shining light of Thomas Moore’s Irish Melo- 
dies. Thomas Addis Emmet was educated 
by his sire to follow in his own professional 
footsteps, and having that end in view, 
passed through Trinity College, Dublin, 
and in time received his degree of M.D.; 
but participation in a debating society 





— Milton's Epitaph on Shakespeare. 


turned his sympathies toward the Irish Bar, 
and in more good time he joined it as a 
barrister of fine promise. A valuable open- 
ing career attended his maiden efforts, 
when it was interrupted by his soon joining 
the United Irishmen, who as a society had 
organized to combat the rising English feel- 
ing toward a Union, and a dissolution of 
Ireland’s national parliament. He and 
his brother Robert collaborated in patriotic 
writings and perhaps rash undertakings 
which the English government called trea- 
son. Together they crossed to the Conti- 
nent in hopes of enlisting foreign aid, and 
at Brussels the younger brother saw his 
elder depart to engage in Irish rebellion, 
and to meet with unexampled courage a 
fate which, but for the Muses of History, 
might have been termed ignominious. 
Thomas Addis also followed his brother 
Robert to Ireland, himself only to be ar- 
rested for treason, and imprisoned in Scot- 
land, and in that Kilmainham jail made 
also famous in later times by the cells of 
O’Connell and Parnell. But as the Irish 
chroniclers of that day have said, the Eng- 
lish government remained satisfied with the 
death of one Emmet, and so gave Thomas 
and his wife — who had shared his impris- 
onment —their freedom, on condition that 
they left their native country never to return 
to it. They exiled themselves first to Paris, 
and next to New York, where they were 
received with open arms by its governor, 
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George Clinton, himself of the strongest 
Irish sympathies because of Irish birth, and 
an adversary of King George during revolu- 
tionary times. 

Emmet arrived at New York City in the 
year of Hamilton’s decease, and was after 
only a short pupilage admitted and wel- 
comed to its Bar. He succeeded from the 
start, for he was well grounded in the prin- 
ciples of the common law, and being a med- 
ical jurisprudent, found his learning as a 
physician additionally serviceable. He was 
magnetic in manner, of polished behavior, 
and a florid and impassioned orator without 
sacrificing logic. His hobby as a college 
student had been mathematics, and as every 
lawyer knows, he who is master of Euclid 
and differential calculus readily grasps the 
skill of syllogisms and enthymeme, and can 
demonstrate legal problems with persuasive 
effect to court or jury. 

Although Governor George Clinton had 
given warm welcome to Thomas Addis 
Emmet, and by his influence tided him 
over the quicksands of Bar-admission, there 
were several leading members of it who stood 
aloof from “the interloper,” and who, to 
put it in plain English, showed jealousy 
of him. It was, too, the era of the Adams 
alien legislation, and politics had some hand 
in the feeble attempt to put Emmet into 
Coventry. But Cadwallader D. Colden, 
one of Governor Clinton’s allies, who had 
been mayor of the city, and who led in its 
society, took Emmet by the hand, and be- 
ing a Bar leader, became of great value to 
the Irish barrister. 

As appears from page 386 of 2 Carnes, 
New York Reports, objection was expressly 
made to Emmet’s admission, which took 
place at the February term of the Supreme 
Court, 1805, on the ground of his alienage, 
and the discussion resulting in the Court’s 
exercising its discretion was accentuated by 
the adoption of a rule at an ensuing term re- 
quiring citizenship in admission to the Bar 
(1 Johnson’s Reports, 528). 





The first reported case in which Mr. 
Emmet appeared is that of Mumford v. 
McPherson, 1 Johnson, 414, in which he 
successfully defended on appeal a nonsuit 
that he had obtained at nisi prius on the 
point that a plaintiff, suing upon a verbal 
warranty that the ship which he sold was 
copperfastened, could not maintain his dec- 
laration after a bill of sale had been offered 
in evidence that was silent as to warranty. 
His brief is given, in which he cites memor- 
able English cases on the subject of the rela- 
tion of parol contracts to those put in writing. 
This relation is so well settled now-a-days 
that a reading of the old case cited sounds 
oddly. Emmet cited cases from Yelverton 
and Peake, stating that verbal and written 
warranty could not coalesce. It seems that 
the case was subsequently cited in twelve 
different decisions in many States. 

In the next volume of Johnson, in Welsh 
v. Hill, p. 100, Mr. Emmet argues for, and 
obtains the discharge of his defendant client 
because of flaws in the bail piece. At page 
104 of the same volume (People v. Van 
Blarcom) he brings his experience in Brit- 
ish pauper lore to bear in charging a town 
with maintenance in its poorhouse which it 
claimed appertained to another town, and 
his ingenious distinctions as to statutes 
seemed to have puzzlingly invited the 
Court’s attention— James Kent being pre- 
siding justice. In Pintard v. Ross, p. 186, 
Mr. Emmet brought an old practitioner 
to book, in correcting and taking advantage 
of his blunders in procedure. This case 
must have brought him good advertisement, 
for his client, John Pintard, was one of New 
York’s most eminent citizens in his day. 
That clientele also showed that his learning 
and ability both at nisi prius and in banco 
were appreciated by the highest class of liti- 
gants. In Smith v. Elder, 3 Johnson, p. 
105, he seems to have been retained be- 
cause of his knowledge of foreign and inter- 
national law — the action being with respect 
to contraband of war on ship-board; and 
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his experience seems to have won this con- 
tention against odds. But his greatest coup 
as a.counsellor of only a few years’ standing 
came in the star case of a suit by Morgan 
Lewis, governor of the State, against Editor 
Few of the American Citizen newspaper for 
libel. Emmet’s brief is published at full 
length (5 Johnson,), and it bristles with 
logic, distinguishment of principles, and 
with apt citations. The libel is set forth at 
length, and is a curiosity in its mildness of 
political comment on a public official as 
compared with the editorial strictures that 
newspaper readers of to-day are familiar 
with. He was ingenious, but was beaten 
by the Court. In Dubois v. Phillips, same 
volume, p. 104, there cropped up common 
law practice in respect to procedures on 
which rules were silent. Here Emmet’s 
knowledge of King’s Bench practice proved 
valuable, and in succeeding through his 
learning the argument must have enhanced 
his reputation. Another star case gave him 
renewed advertisement — Yates v. Lansing, 
6 Johnson, 335 — Emmet for the plaintiff, 
who was an Albany lawyer of high stand- 
ing, and a master in Chancery. He by mis- 
apprehension of due authority had sub- 
scribed to a chancery bill the name of an- 
other solicitor who disavowed the act. 
Chancellor Livingston committed Yates for 
malpractice, but Judge Ambrose Spencer 
discharged him on habeas corpus. This 
the chancellor declared invalid, and had 
Yates rearrested and recommitted. The 
poor sheriff found himself between two 
masters, and this conflict of the Courts at- 
tracted attention both among lawyers and 
laymen. 

At this stage of the conflict Yates re- 
tained Emmet, who took his client before 
Chief-Justice Kent on another habeas; but 
the latter, as if by prescience that shortly 
he would be rowing a chancellor’s boat, 
stood by Lansing, and Emmet failed in his 
action, yet stuck to his procedure, like a 
disciple of the famous Brougham doctrine 





in the Queen Caroline case about the fealty 
of lawyer to client, and so carried his con- 
tention into the Court for Correction of Er- 
rors, where he succeeded. Then Emmet, for 
Yates, sued the Chancellor to recover the 
penalty affixed to the statute forbidding 
a re-imprisonment of any one once dis- 
charged on any habeas corpus for the old 
offence. But Emmet failed, the Court de- 
ciding —and the decision has become for 
the doctrine a leading case — that superior 
tribunals of general jurisdiction were not 
liable to personally answer for acts done in 
a judicial capacity, nor for errors of judg- 
ment. The case is, as finally decided by 
the Court for the Correction of Errors, to be 
found in 9 Johnson, 395, and as a matter of 
legal curiosity is worth reading in connec- 
tion with their first decision just mentioned, 
reported in 6 Johnson, because virtually, 
in: deciding for the Chancellor, the Court 
overruled its first determination against his 
power. 

Thomas Addis Emmet’s appearance in 
court was rather that of a rollicking middle- 
aged Irish squire, fond of the hunt and the 
bottle — although he was a model of sobri- 
ety. He had roguish Hibernian eyes, a 
very florid complexion, was of sound phys- 
ical make, displayed an expansive head, 
and one that an enthusiastic phrenologist 
would have revelled to manipulate in a search 
for bumps; and he used a musical, expres- 
sive and variable voice, pleasantly tinctured 
with a winning Corkonian brogue. He was 
persuasive and convincing, rather than 
strictly eloquent, but eminently graceful in 
gesture and pose. He had but one odd 
foible, which was in taking a goose-quill pen 
— his was not the era of the steel, the gold, 
or the capricious fountain pen— between 
his fingers, then putting his hands behind 
him, would reduce the quill and feather 
to shreds with nervous clutchings, while to 
the observer in front of him he appeared 
cool, collected, and talking to point and 
purpose. He was gifted with great nervous 
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energy and mental control. When his ar- 
gument ended, jurors or judges or adversary 
would seem to notice what immense force 
remained; the engine had easily performed 
its work, but there was power remaining for 
any further onward movement. 

On August 12, 1812, he was gazetted by 
governor and council as Attorney-General 
of the State. In six years after coming to 
the bar, friendless and against jealous oppo- 
sition, Mr. Emmet had won the highest 
professional prize. He proved to be an 
able officer and reliable counsel to the 
State. In managing a murder case where- 
in great knowledge of toxicology became 
necessary, inasmuch as the means used for 
the crime were by poison, his medical 
knowledge proved of especial service. But 
the salary of the Attorney-General was 
small, and the duties confining. He was 
obliged to be much of the time at the State 
capital, while dwelling in New York City. 
His practice had grown to net him ten 
thousand dollars a year—a snug income 
then, for it was not the era of large corpo- 
rations and trusts full of business and mu- 
nificent with fees. After, therefore, not quite 
two years of official life, he resigned, and 
fully returned to private practice. How 
extended this was throughout the next dec- 
ade abundantly appears from the later 
Johnson Reports and the earlier ones of 
Wendell. 

The United States Supreme Court re- 
ports also show that he was retained in it 
for many memorable cases. The most 
memorable one was the leading constitu- 
tional controversy of Gibbons v. Ogden, 
9g Wheaton, page 1, which is regarded in 
our national jurisprudence as a milestone 
on the highway of constitutional lore. Re- 
spondent Ogden had been an assignee of 
Robert Fulton’s steam plant, and of an ex- 
clusive privilege by act of the New York 
legislature of navigating the waters apper- 
taining to the Hudson River and to those 
portions of the bays around the lower har- 





bor which were in the jurisdiction of New 
York State. Appellant Gibbons had in the 
State courts sought an injunction against 
Ogden’s assertion of his exclusive naviga- 
tion privileges from the State — that he 
denominated an unconstitutional monopoly. 
And in support of his right to conduct a 
steam ferry through New York waters to a 
point in New Jersey, he set up a United 
States navigating license to himself under 
due Federal statutory authority. The State 
courts, in giving to Ogden— Robert Ful- 
ton’s assignee — the full benefit of his legis- 
latively awarded monopoly, brought Gib- 
bons as appellant to the Washington court. 
The conflict between state rights and a 
paramount Federal jurisdiction of navig- 
able waters produced widespread interest. 
Newspaper and legal gossip divided in 
opinion. But the larger number of disput- 
ants viewed with alarm any monopoly of 
the then new but rapidly growing transit by 
steamboat. In the February term of 1824 
the controversy reached the tribunal over 
which the great John Marshall presided, 
and of which Joseph Story was a junior 
member in company with Smith Thompson 
of New York, whose commission was then 
only a year old. Their elder associates 
were Bushrod Washington of Virginia, who 
held commission from the administration of 
his great namesake; William Johnson of 
South Carolina, Thomas Todd of Kentucky, 
and Gabriel Duval of Maryland— all of 
whom had been law students when the Fed- 
eral Constitution went first on trial. Gib- 
bons had retained Daniel Webster and Wil- 
liam Wirt, and the legal rank of Thomas 
Addis Emmet at that time may be well es- 
timated, when the State of New York, 
whose legislative rights were in question by 
the controversy, retained him against those 
eminent jurists as aid to the private counsel 
of Ogden, who was the afterward eminent 
Chief-Justice Thomas J. Oakley of New 
York City. There was an immense audi- 
ence of congressmen, lawyers and laymen 
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assembled when the four eminent counsel 
took seats, after all below the Bench had in 
standing greeted the full Bench, for the 
popular interest in the great legal battle 
had then become climacteric. The scene 
when the argument opened would have 
formed on canvas a rare historical picture, 
with the strong Washingtonian countenance 
of Chief-Justice Marshall in the foreground, 
and with the eagle-eyed Webster, whose 
laurels of the great Dartmouth College case 
still adorned his Jove-like forehead; with 
the handsome and graceful Attorney-Gen- 
eral Wirt, wearing literary honors as author 
of ‘“‘ The British Spy,” and the biography of 
Patrick Henry, and also professional fame 
first won in the Burr treason trial; with 
Thomas J. Oakley, a facial combination of 
hawk and owl; and with the Milesian bear- 
ing of Emmet, all as middle figures in the 
picture. The report of the argument and 


of the opinions of Marshall and Johnson, 
that begin the ninth volume of Wheaton’s 
Reports, constitutes the longest entry on the 


reports of the Court up to that date, and 
spreads over a score of pages. Mr. Web- 
ster’s argument is a marvel of arrangement, 
and constitutes a very ladder of logic, each 
round leading to the next, until these finally 
reach an apex of eloquent defense of the 
Federal Constitution as possessing supreme 
jurisdiction over the navigable waters and 
commerce of the United States. It was not 
ornate, he was leaving that to Wirt, but he 
held up his client’s license to traverse Fed- 
eral waters as the paramount factor in the 
controversy. Oakley followed with plau- 
sible pleas for coincidence of State sover- 
eignty with Federal safeguards. Emmet 
succeeded him, leaving Wirt to answer their 
joint argument. Emmet’s address, after a 
reader has grasped Webster’s exposition of 
the controlling power of the Federal Con- 
stitution, reads speciously, but the reader 
cannot fail to extol its admirable rhetoric 
and classic style. It will impress the stu- 
dent as even more ornate than the closing 





argument of Wirt, which aimed to shade 
logic with style. The episodes and the 
closing paragraphs in the arguments of 
each combatant glow with fancy and illus- 
tration. 

Webster’s constitutional views won upon 
Marshall’s massive intellect, and he deliv- 
ered an opinion that has long been monu- 
mental in jurisprudential regions, holding 
with Justice Johnson, who also prepared an 
opinion that is only a foil to that one by 
the Chief Justice. The Court decided that 
the grant by the New York legislature was 
unconstitutional and void, and that Gibbons, 
the appellant, had by virtue of his Federal 
license, and by the operation of the Federal 
Constitution, the freest right to navigate the 
New York and all other waters. The opin- 
ion was the first strong national blow judi- 
cially delivered at the potency of States, 
rights when in conflict with Federal author- 
ity. 

Although unsuccessful, Mr. Emmet’s 
legal prestige was improved, and for three 
years longer he maintained supremacy at 
the Washington and Eastern bars. In the 
autumn of 1827 his fee-book showed him in 
receipt of the annual income of fifteen thou- 
sand dollars, equivalent in purchasing power 
to double that amount now-a-days. 

On November 12 of that year he entered 
a New York court-room apparently in full 
health and spirits, to conduct a trial, but 
suddenly his transcribing pen fell from his 
hand, for —as an eloquent medical lecturer 
once observed to his students — “ beside 
every worker with his brain walks in close 
company an unseen spirit armed with a 
javelin, ready at any moment to strike, and 
the popular name of that attendant spirit 
is ‘apoplexy.’” The metaphorical stroke 
reached Emmet, while Court, Bar and audi- 
tors became absorbed in the most anxious 
interest for the fate of the eminent citizen 
with seven years of the Biblical span of life 
yet spared to him; but on the following night 
he expired. The notes of testimony which 
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he had taken on the fatal day are yet pre- 
served by one of his descendants who fol- 
lowed his great-grandfather’s profession. 
These were a full and accurate transcript of 
what had occurred up to the moment when 
the. fatal clot invaded his perhaps too active 
brain. Thus he literally died in harness, 
after having on the Sunday previous ejacu- 
lated the supplication in the litany service, 
“From battle, murder and sudden death, 
good Lord, deliver us.” 

Mr. Emmet was remarkable for display 
of courtesy to Bench and Bar, and slow to 
anger. On one occasion early in his career, 
he and William Pinckney were opponents in 
the Supreme Court at Washington in a case 
that the latter had greatly at heart, and Mr. 
Pinckney appears to have traveled out of the 
merits to indulge in personal references to 
his opponent, with a view perhaps — as are 
often forensic tactics—of irritating and 
weakening reply. The incident, however, 
seemed to have operated as a hone for 
sharpening his intellect without ruffling his 
temper. When the argument ended he said 
to the Court, ‘“‘ Perhaps I ought to notice 
the remarks of the opposite counsel, but 
they belonged to a species of warfare in 
which I have had the good fortune to have 
found no experience. I am willing to leave 
my adversary whatever advantage he may 
gain from display of his talent in that di- 
rection. When I came to this country I 
came as a friendless stranger, but I am 
proud to say that from the Bar generally, 
and from the Bench universally I have ex- 
perienced nothing but politeness and even 
kindness. I have been accustomed to ad- 
mire and even reverence the learning and 
eloquence of the gentleman, and he was 
the last man from whom I should have ex- 
pected personal observations of the kind in 
question. The learned gentleman had once 
filled the highest office his country could 
bestow at the Court of St. James—das a 
subject of which I was born— but I am 
sure he did not acquire his breeding in that 





school.” Court and Bar looked delighted, 
for William Pinckney’s manner was often 
overbearing. But in Wheaton’s life of 
Pinckney appears a report of the apology 
that the latter immediately tendered, viz. : 
‘‘The manner of the gentleman in reply re- 
proaches me by its forbearance and urban- 
ity, and hastens the repentance which, re- 
flection would have produced. I offer him 
a cheerful atonement. Cheerful because it 
puts me to rights with myself, and because 
tendered to an interesting stranger whom 
adversity has tried, and affliction” (evi- 
dently referring to the execution of his 
brother Robert) “struck severely to the 
heart; to an exile whom any country might 
be proud to receive, and every man of gen- 
erous temper would be ashamed to offend.” 
Perhaps at this atonement Mr. Emmet may 
have felt what Frederick R. Coudert ex- 
pressed when, having been roughly treated 
by an adversary’s speech, and the latter 
having regretfully apologized, Mr. Coudert 
observed, “I now rejoice at the incident be- 
cause of the charming recompense.” 

The following traditional anecdote is of 
record in the annals of the New York Bar, 
illustrative of the craft and shrewdness of 
Mr. Emmet as a counselor. The transac- 
tion to which it refers having been bruited 
about publicly at the time, gave him 
much popular fame. A journeyman sad- 
ler of the city, having accumulated a few 
hundred dollars, purposed to establish him- 
self in a suburban village, and while at its 
inn entrusted its landlord with the keeping 
over night of two hundred dollars. This, on 
demand the next morning the rogue denied 
having received. The guest had not taken 
a receipt, nor was it the time when a suitor 
could witness for himself, and Mr. Emmet 
was obliged to inform him that he had been 
tricked without recourse, ‘“‘ but,” added he, 
“if you have another two hundred, return 
and tell him you must have been mistaken, 
and apologetically, taking a friend with you 
as a witness, deposit another two hundred 
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with him”; which the client did. ‘ Now,” 
said Emmet, a day or two after, “ go and 
claim the two hundred dollars while alone, 
and he will give it to you.” And so it 
proved, and the bewildered client returned 
with it to ask how he was better off. Then 
Emmet added, ‘“ To-morrow go to the 
innkeeper with your witness friend and 
say, ‘‘Having returned me. my first two 
hundred dollars I come now for the second 
two hundred.” 

The rogue of course on another visit 
denied its reception, but the witness spoke 
up and said, ‘I saw the transaction, and 
will bear testimony in court.” The village 
Boniface, fearing for the reputation of his 
house if suit was brought, and exposure re- 
sulted, paid over the money, and realized 
how he had been beaten. Then the client 
returned exultingly to Emmet, who refused 
a fee. And the saddler and his witness 
friend were not chary in telling to every- 
body what a shrewd man was the Irish 
rebel lawyer from the old country. 

When Thomas Addis Emmet was the 
so-called Irish rebel, he had in his native 
country two compatriots who also emigrated 
to New York —William Sampson, a Dublin 
barrister, who became the John Philpot 
Curran in wit and repartee of its Bar, and 
Dr. MacNevin, who became an eminent 





physician in his new home. Emmet and 
McNevin each have a commemorative shaft 
on opposite sides of St. Paul’s church- 
yard. Together when first in New York 
they collaborated in a published volume 
containing narratives of Irish scenes. 

Emmet’s legal excellence was long kept 
vivid by his son Robert, who won triumphs 
as a member of the New York Bar, and 
subsequently as a judge of its Superior 
Court, that has recently, in company with 
the Court of Common Pleas, been merged 
in the Supreme Court of the State, after the 
plan of Lord Campbell, whereby the Lon- 
don courts of Queen’s Bench, Enchequer 
and Common Pleas were merged into one 
Supreme Court of Judicature, with several 
divisions of specialty jurisdiction. A son 
of Robert still further keeps alive at the 
New York Bar the legal traditions of the 
Emmet family ; and yet another grandson of 
Thomas Addis Emmet, and his namesake, 
embraced the medical profession, which the 
great Irish exile discarded for the legal. 
And at this time of writing a great-grand- 
daughter, Rosina Emmet, is attracting, by 
her marvelous picture entitled “ Intermezzo,” 
in the water-color exhibition at the Acad- 
emy of Design, groups of admiring critics 
and connoisseurs, who never fail to recall to 
each other her famous ancestry. 
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AN ASTRAL PARTNER. 


By Hon. ALBION W. TourRGEE. 


|? was in 1876. Our literature had not 

yet become the dumping ground for all 
sorts of wild imaginings which are set forth 
as evidences and exemplifications of preter- 
natural influences, and which culminated in 
the Blavatsky memoirs. At times some- 
thing was heard of “spiritual manifesta- 
tions,” as they were termed, and there was 
occasional speculation as to the power of 
one mind over another, — what is now called 
hypnotism. In the latter, as a law of intel- 
lectual existence, I have always been a firm 
belfever, because of the many instances 
which have occurred within my own per- 
sonal observation and experience. To the 
former, I have never given credence. That 
any intellectual or so-called spiritual force 
could directly control inanimate matter, I 
have never been able for one to accept as 
true, though, in the ultimate, it is evident 
that creation itself must have been the re- 
sult of such determination of chaotic atoms. 
That, however, is based on the conception 
of a Deity, fundamental, supreme, and gov- 
erned by laws applicable only to Himself. 
That any other existence, whether incarnate 
or disembodied, should move inert material 
matter by an exercise of will or other intan- 
gible force, I have always firmly denied. At 
the same time, considering such speculation 
unprofitable and enervating in the extreme, 
I have persistently refrained from effort to 
solve any of the apparently necromantic 
riddles put forth by professors of mysterious 
arts bordering on the preternatural. I fancy 
I am one not likely to be led away by mere 
show of mystery, and the event hereafter 
related, every incident of which is true, will, 
I think, prove me not to be one apt to 
admit the truth of another man’s assump- 
tion, simply because I might myself be un- 
able to offer a plausible, demonstrable so- 
lution of a given state of facts. 





At the time mentioned, I was practicing - 
my profession in a Southern city and occu- 
pied one of those one-story offices with a 
porch in front and a front and back room, 
which are the ideal of the Southern lawyer’s 
den. It was painted a dark brown, and on 
one side of the door a modest sign showed 
in neat gilt letters the legend, “ —, 
Attorney”; nothing more. I have always 
had a supreme contempt for the long-winded 
“counsellor at law.” Besides that, I had 
gotten beyond the need of advertisement, 
and did not require a sign as big as a door 
to let the public know of my existence. 
This served for those who were looking for, 
me, and they were sufficiently numerous to 
keep me busy and yield a reasonable in- 
come. One day in midsummer, during the 
heated term which intervenes between the 
spring and fall circuits, the colored boy who 
swept my office and ran errands for me, 
brought the mail and laid it on my desk. 
The temperature did not conduce to either 
physical or mental activity. I was sitting 
in one of the great splint-bottomed rockers 
which lend such an air of comfort to South- 
ern houses, a note-book open on one of its 
broad arms and a lot of law-books ranged 
about on the floor in easy reach, their red- 
and-black-banded backs turned upward to 
save even the trouble of stooping to deter- 
mine which one was required. Nominally, 
I was engaged in the study of an important 
case which had some curious and puzzling 
aspects, struggling with the consciousness 
that somehow or other the law ought to be 
with my client, but meeting in every volume 
examined the discouraging discovery that 
hitherto the judges of the various courts 
seemed to have taken a different view. One 
after another, I had read the reported cases 
with much the same feeling a soldier has 
when scrutinizing the defences of an enemy. 
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Each one represented a bastion or redoubt 
which must be scaled or turned. It was 
evident that my opponents had immensely 
the advantage of position; I knew them to 
be able and adroit, and the chances so re- 
mote of either stealing a march upon them 
or overcoming them by direct assault, that 
I closed my note-book and betook myself to 
the drowsy consolation of a long-stemmed 
pipe, well charged with my favorite brand 
of nicotine solace. Every lawyer knows 
this mental condition, and the fact that the 
only way out of it is to abandon for a time 
the consideration of the matter in hand, 
giving his mind an opportunity to rest, in 
order that he may take up the line of thought 
with a fresh impulse at some future date. 

In this mood I glanced mechanically over 
the dozen or so letters which constituted the 
day’s mail. None of them were of partic- 
ular moment until the last. This was from 
aman residing in a Northern city, whom I 
knew to be of great wealth and interested in 
an important suit which had been pending 
for some years in one of the counties in 
which I practiced. As I opened the letter, 
a slip of paper fell into my lap which I 
found to be a check drawn to my order for 
a sum that actually took my breath away. 
This was the purport of the letter, if not the 
exact words : — 





, Esq. 
Dear Sir: 

Enclosed please find check for dol- 
lars, as retainer in Morris vs. Cooper Hill 
Mining Company, now pending in Earl 
County of your State, of which case I desire 
you to take entire charge and control. 

Respectfully, 
NEWLAND MorkRIS. 


The letter was even more surprising than 


the check. I knew that able and distin- 
guished counsel, some of whom were vastly 
my superiors in ability, already represented 
the plaintiff in this action. The cause in- 
volved the title of a tract of mining land 





supposed to be of great value. That I 
should enter the case and assume control at 
the present stage in its progress was not to 
be contemplated for a moment, even with 
the temptation of the honorarium enclosed. 
So, not without a struggle, I wrote to Mr. 
Morris, calling his attention to these facts 
and returned the check endorsed to the order 
of its drawer. This transaction had a very 
depressing effect upon me. My practice 
was a fair one, but checks of such amount 
were not so frequent in it as to prevent their 
being rarities. I wandered about for sev- 
eral days mentally kicking myself for what 
I had done. At the end of that time I re- 
ceived another letter, enclosing a duplicate 
of the former check, informing me that all 
the attorneys previously engaged in the case 
had been paid off and discharged, not from 
any distrust of their faithfulness or ability, 
but for a reason which would be explained 
when we met. 

Upon inquiry, I learned this to be true; 
that each of them had received an entirely 
satisfactory douceur, and, at the request of 
their client, had filed a formal withdrawal 
from the case. I learned, also, that they 
did so with all the more readiness, because 
they were privately of the opinion that the 
plaintiff's case, though it rested on a state 
of facts which might be true, was not, as 
they conceived, susceptible of proof. There- 
upon I disclosed the fact of my retainer 
and received the congratulations of my 
brethren on having secured a good fee, — 
the amount of which, of course, I kept se- 
cret, —and their condolences for having en- 
gaged in what they considered a hopeless 
cause. But I had the check to console me 
for prospective humiliation, and sending to 
the clerk of the court for the papers in the 
case, was fully informed as to its character 
before the time set for the Fall Term ar- 
rived. After careful examination, however, 
I was inclined to agree with my predeces- 
sors, though a possible way to avoid defeat 
presented itself. 
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The action was based on an averment of 
the fraudulent character of a sale made under 
execution, during the War of the Rebellion, 
when intercourse between the North and 
South was interrupted. The agent of Mor- 
ris — or rather of the party from whom he 
afterwards purchased the property, which 
was transferred to him by quit-claim — had 
been vested with the title, as his own letters 
showed, merely to prevent confiscation by 
the Confederate government, as the property 
of an alien enemy, the real owner being a 
Northern firm known as Hook, Frazee & Co. 
This conveyance had been set aside by the 
courts of the Confederacy as fraudulent, on 
the confession of Williams, the agent, him- 
self, and a decree of condemnation was 
about to be entered when a third party — 
who afterwards aliened to the Cooper Hill 
Mining Company, the present defendant — 
intervened with a claim of previous and bet- 
ter title. This title was based on a judg- 
ment rendered by a justice of the peace 
against Hook & Co., for a small sum 
due on account. The judgment had been 
certified to the county court, and an order 
to levy on land obtained, under which order 
there had been a sale to the alienee of the 
defendant, previous to the beginning of the 
proceedings for condemnation. On the 
production of this evidence the confiscation 
proceedings were discontinued and the pur- 
chaser under the execution, by himself and 
his assigns, had been in peaceable possession 
until the beginning of the present action. 

My client’s action was based upon the 
hypothesis that this sale under execution 
was procured by collusion between Williams, 
the agent of Hook & Co., the former own- 
ers, and Azariah Cooper; the purpose on 
the part of Williams being to protect his 
principals and prevent the loss of the prop- 
erty by confiscation. This hypothesis had a 
strong show of probability, but was difficult 
to establish, since the agent, Williams, had 
died during the progress of the war and left 
no written memorandum of the transaction 





as far as we had been able to discover. 
The other party, finding himself in posses- 
sion of a valuable property, had not been 
slow to appreciate the advantages of his 
position and stoutly insisted upon his right 
to hold it. The only hope of evidence to 
set aside the transfer lay in the testimony 
of one Garner, who had been a clerk at the 
mine and was supposed to have heard dec- 
larations of Williams in regard to the mat- 
ter, and to be able to show that the agent 
had funds of his principals in hand amply 
sufficient to discharge the judgment on 
which the defendant’s title rested. Thus far 
Garner had refused to make any statement, 
and his employment, after the present action 
was begun, by the defendant as bookkeeper 
at the mine, gave little hope that his testi- 
mony would be favorable to my client. 
However, there were scraps of evidence 
supporting our claim, and I had consider- 
able confidence in my capacity as a cross- 
examiner to impair the testimony of Cooper, 
who, it was certain, would have to testify in 
support of the proceeding under which he 
claimed title. 

Affairs were in this condition when, the 
week before the Fall Term of the court, 
Mr. Morris came south at my suggestion to 
confer in regard to the trial. There had 
been a rupture between the defendant cor- 
poration and Garner, and he had been to see 
me, uttering vague threats as to what he 
might be able to do, but making no definite 
statement as to the nature of his testimony. 
Without offering him pecuniary inducement, 
I had dwelt on my client’s wealth and well- 
known liberality and Cooper’s niggardliness, 
in the hope of widening the breach and in- 
clining Garner to tell what I firmly believed 
to be the truth in regard to the sale of this 
valuable property for a debt of less than two 
hundred dollars. I thought he was in a 
hopeful condition, and that it was our policy 
to force a trial before the Cooper Hill peo- 
ple could come to terms with him. This 
information, I, of course, communicated to 
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my client at our first meeting, and was sur- 
prised at a certain lack of responsiveness on 
his part, which seemed out of character with 
so positive a man and so keen a litigant as I 
had reason to believe him to be. 

‘‘T don’t know,” he said, doubtfully and 
with a certain reserve for which I could not 
account, ,“‘ whether we can try at this term 
or not. To tell the truth, it depends on 
matters not within my control and as to 
which I am not yet informed.” 

I waited for him to explain further, but as 
he only sat clasping and unclasping his 
hands nervously, I said, somewhat coolly no 
doubt : — 

“Well, it is your affair; but I should ad- 
vise,—strongly advise that we press for 
trial. If you wish to continue, I don’t fancy 
your opponents will object; but I wash my 
hands of responsibility. Ifthe case is con- 
tinued and you are beaten by Garner’s tes- 
timony, don’t blame me.” 

“‘Not at all, Mr. ,” replied my client. 
‘‘T appreciate what you have done and my 
judgment quite coincides with yours; but 
there are others,—at least another,—#in 
short, Mr. , | am not a free moral 
agent, — not in this matter at least, though 
Iam hardly at liberty to make known to 
you the real facts of the situation. I trust 
you will pardon my seeming lack of confi- 
dence, or rather perhaps, what you may 
deem an unaccountable reserve. I hope to 
be able to speak with entire freedom in re- 
gard to the matter, perhaps very soon.” 

I could not but recognize the sincerity of 
my client’s words and the evident pain his 
lack of candor caused him. He was clearly 
worried and undecided, a fact at which I 
greatly wondered from what I had heard of 
his character. It was a time of great finan- 
cial instability, however, and I concluded that 
his language referred to business difficulties 
which might culminate in an inability to 
continue the litigation. So I said, cordially, 
for I wished to show a sympathy with his 
distress : — 











“QO, it is of no consequence, Mr. Morris. 
Of course one likes to have his judgment 
regarded in such a matter; but after all a 
lawyer is only his client’s agent, and what- 
ever you may determine to be for your in- 
terest, that I shall most cheerfully do.” 

Was I mistaken? There certainly was a 
quiver of the lip. He took out his hand- 
kerchief, pressed it to his face, rose, walked 
across the room and stood for a while look- 
ing out of the window. After a time, he 
returned and extending his hand, said with a 
most engaging smile: — 

“T thank you, Mr. , for yielding so 
considerately to what must seem a mere 
whim on my part. Perhaps when you know 
the real cause, you will even think it puer- 
ile; but I must beg you to believe that to 
me it is a matter of serious moment.” 

He shook my hand and started to leave 
the office. “I hope to see you again be- 
fore night if you are at leisure,” he said, 
looking back from the open doorway. 

He walked across the porch, down the 
step to the sidewalk, and calling his son, a 
young man of seventeen or thereabout, who 
had gone out into the street during our con- 
versation, took his arm in a most gentle 
fashion and strolled toward his hotel. My 
client was a man of fifty odd years of age; 
of medium height; a little inclined to port- 
liness, full rather than fleshy; having a 
short neck set squarely on his shoulders; a 
broad, firm chin, a wide mouth with thin, 
finely-cut lips; a smooth face save for a 
brown moustache just beginning to be 
sprinkled with gray; large brown eyes and 
a dome-like head, the hair on which was 
growing scant on top, but was yet curling 
and abundant at the sides. Save for an ex- 
pression of softness, almost melancholy, his 
appearance fully sustained the character he 
bore of a careful business man and daring 
speculator “on change.” I could imagine 
one of his type coolly taking risks which 
would terrify other men; and believe what 
I heard of his placid demeanor in times of 
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financial panic. Yet there seemed to be an- 
other side to his character. His hands were 
soft and white as those of a lady, moist and 
tremulous too, when they touched mine. 
His manner was courteous and deferential 
to a notable degree, and he was dressed 
with almost painful neatness. I wondered 
as he walked away holding the arm of the 
slender youth, where the two sides of his 
character met, and by what jointure they 
were united. 

I had not long to wait for the solution of 
the enigma. Hardly had an hour elapsed 
when Mr. Morris returned utterly trans- 
formed, — his face beaming, his manner con- 
fident, his tones cheerful and decided. 

“ I cantell you all about it now,” he said, 
heartily. ‘‘We will not try at this term. 
You can see Waring and arrange a continu- 
ance. We would like to start back in the 
morning.” 

“You have had a telegram then, and I 
judge, good news?” 

“Yes and no,” he answered with a laugh 
as he sank back into a chair and wiped his 
glowing face, I have had news, but no tele- 
gram; but the communication was of a 
sort that always makes me happy. If you 
will allow me to close the door so that we 
shall not be interrupted, I will tell you all 
about it.” 

He shut the door, and sitting down in the 
chair opposite me, said : — 

“IT suppose, Mr. , that what. I am 
about to say will half incline you to the be- 
lief that you have a lunatic for a client, but 
I beg to assure you that I am in my right 
mind, and have no doubt that the result 
will justify the decision I have announced. 
My life since I left college has been wholly 
devoted to two things, my family and my 
business. I put the family first, because it 
really occupied the greater share of my 
thought. However, I liked the risk and ex- 
citement of business life, and as you know, 
have been fairly successful. I never carried 
it home with me, and my wife, a frail, deli- 








cate woman, knew no more of that side of 
my nature thanthe speculators on “ change ” 
knew of my home. I had some losses, now 
and then, but no real reverses, and when, 
ten years ago, my wife died, it was my first 
sorrow. That blow took the sunshine out 
of my life. When I laid her in Green- 
wood, and had carved upon her tombstone 
the words of the old Latin poet — 
* Illa fuit animae, 
Dimiduum meae,’ 

it told the simple truth. She was the ‘twin 
of my soul,’ or rather the other half. I 
had not thought that she had been so much 
tome; or what was left of me would be so 
purposeless and incoherent without her. 
We had two children, a girl of sixteen anda 
boy of seven. I had been as fond of them 
as most men are of their children, I sup- 
pose, but their mother had been the central 
figure in the home, and without her they 
did not seem to mean much to me. I left my 
business and wandered about, not moody or 
consciously mourning, but simply dazed, 
purposeless, like one walking in his sleep. 

“Out of this condition I was stirred, I 
might almost say waked, by my daughter 
Esther, who dragged me back to my busi- 
ness by asking questions and seeking to an- 
swer them herself. I soon became inter- 
ested in her interest, and after a time 
went back to my old life upon ‘the 
street, taking her with me; that is, she 
went at first to be sure that I did not forget 
myself in the selfish indulgence of retro- 
spect. In a few months she had become 
enamored of business and showed an amaz- 
ing aptitude for it. 

“This association brought us very close 
together. She shared my labors and I her 
joys. Never had I had such success; never 
had I gone into society so much. Five 
years this continued. She knew all about 
my affairs, and I leaned upon her counsel 
and advice as I never had upon her mother. 
Lovers sought her, but she manifested no 
inclination to leave me. I suppose the time 
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would have come when she would have 
felt the need of other associations ; but before 
it arrived, she too had passed beyond, and I 
was alone again. 

“During her illness she had promised 
with passionate earnestness to communicate 
with me if such athing were possible. For 
months afterwards, especially while at my 
office, I felt that she was with me, guarding 
me. At length a friend opened the door 
between the seenand the unseen worlds, and 
I received a letter from her. 

“You smile at the confession. Perhaps 
you pity me as the dupe of some designing 
knave. Let me tell you that the letter was 
in her own familiar handwriting, and treated 
of matters known to no human beings but 
ourselves. Among other things, she advised 
me to sell a block of stock in which I had 
the utmost confidence, — indeed, urged their 
sale that very day. Merely because the re- 
quest was made in her name, I hastened 
down town and sold every cent of my hold- 
ings, more than a hundred thousand dollars. 
The next morning the stock fell, and from 
that day to this it has been going down, 
with now and then feeble rallies. I had 
paid a premium for those shares, and sold 
at a premium greater than their whole value 
at this time. If I had doubted before, I had 
no doubt after that. Thenceforth I com- 
municated with her daily; and less fre- 
quently with my wife. Being a less positive 
nature, it is more difficult for her to over- 
come the obstacles in the way of such inter- 
course. 

“You have no idea of the peace and 
comfort I have derived from the thought 
that these two loved ones are near me, 
watching over me and over my son, whose 
sensitive and dependent nature seems espe- 
cially to demand such watchcare. A year or 
so ago, we learned by mere accident that he 
was a medium of rare powers. Since that 
time all our communications have been 
made through him, and I take no important 
step in business matters without consulting 





this silent partner in the unseen world, al- 
ways following her advice. It no doubt 
seems absurd to you, but the fact that I 
have more than doubled my estate, and 
have made so few mistakes that my luck 
has passed into a proverb with my associ- 
ates, will show you that I have at least good 
reason for my faith. To me, however, this 
is as nothing to the sense of association 
which has made my life during this time a 
constant gleam of sunshine. 

“It was my inability to communicate 
with Esther in regard to the Cooper Hill 
suit that affected me with hesitation no 
doubt ridiculous in your eyes. For a week 
or more all effort to communicate with her 
had been futile. I was greatly troubled. I 
felt that I ought not to proceed without 
her counsel, as she had always taken a great 
interest in the property, declaring that it 
would prove the best investment I had ever 
made. I took it for a debt, you know, and 
would have sold the claim to Cooper him- 
self, at a very moderate price, ifhe had not 
been so arrogant. Esther always insisted 
that the sale could be set aside.as fraudulent, 
and over and over again has assured me 
that she would put me in possession of facts 
that would prove her confidence in the in- 
vestment to be well-founded. Naturally, 
her silence made me hesitate. 

“ Well, we had hardly reached our room 
after I left your office when Willie felt the 
peculiar drowsy sensation which indicates 
that some one is desirous of making a com- 
munication. In a few minutes we had a 
long and interesting letter from Esther. She 
says we must not try at this term for reasons 
which she cannot reveal, but hopes we may 
be able to do so at the next. She not only 
assented to my telling you this, but re- 
quested me to inform you that it was 
through her suggestion that you were re- 
tained, and the other counsel released. I 
think she would be glad to see you, and if 
you have no objection, I would like you to 
accompany me to the hotel and meet her, — 





286 





The Green Bag. 





pardon me, I am so accustomed to think 
and speak of her as alive and present with 
us, that for the moment I thought only of 
introducing you to each other.” 

There were tears in his eyes, which he 
brushed quickly away; but his beaming 
face told me that they were tears of happi- 
ness. I had never seen any of the so-called 
spiritualistic manifestations, and had not the 





slightest faith or interest in them, but I 
could not deny anything within reason to 
this man, who had so freely poured out his 
heart. So I put on my hat, and we saun- 
tered down under the elms that were just 
shedding their brown leaves. In his room 
at the hotel I had the first consultation with 
my astral associate. 
(Zo be continued.) 





TO BURNS. 
(Diep Jury 21, 1796.) 
By JoHN ALBERT Macy. 


he your ane meter, Robbie, lad, 
In English claithed in Scottish plaid 
(Though badly claithed, I’m sairly rad) 


I sing your fame, 


And wad my hilchin verses add 


To roose your name. 


A hunder year hae gaen awa’ 
Sin’ ye respondit to the ca’ 
O’ Heaven, and gaed the road o’ a’ 


Us mortal folk ; 


And there was nane on whom could fa’ 


Your bardie’s cloak. 


Ye died, dear Rabbie, vera soon, 
Before your life had reachit noon ; 
Yet needless was the mourners’ croon, 


Yer life was lang, 


For ye hae lived the cent’ry roun’ 


In your sweet sang. 


Sometimes the turnin’ o’ the yirth 
Lea’es men behint and dulls their worth, 
But we to-day can luve your mirth 


And sorrow too. 


And sae we dinna feel the dearth 


O’ men like you. 


Some ca’ ye bad; I dinna think it: 
Had ye a faut, ye weel might sink it 
In your soul, deep enow to drink it 


And not be muddy, 


Mair than the ocean could be inkit 


Or fyléd bludie. 


Your verses smack o’ new turned clods, 
©’ shepherds real and rustic gods 
Wha tread auld Scotia’s thistled sods 
By river turns, 
But maist they savor, by all odds, 
O’ Rabbie Burns. 
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THE ENGLISH LAW COURTS. 


THE QUEEN’S BENCH DIVISION. 


HE judicial functions of the Anglo- | with matters relating to the royal revenue ; 


Saxon monarchs were of a_ twofold 
nature— the ordinary authority which the 
King exercised, like the inferior territorial 


although it afterwards by a legal fiction ac- 
quired a jurisdiction in private suits, and 
had also an equity jurisdiction of its own, 

which was for the 





judges, differing per- 


haps in degree 
though the same in 
kind, and resulting 
from the peculiar 


and immediate rela- 
tion of the vassal to 
his superior; and the 
prerogative suprem- 
acy pervading all the 
tribunals of the peo- 
ple, and which was to 
be called into action 
when they were un- 
able or unwilling to 
afford redress. (Pal- 
grave, I Eng. Com- 
mon, 282.) With the 
Norman conquest an 
important change 
was effected. The 
office of King’s Chief 
Justiciar was intro- 
duced, and a gradual 
centralization of judical power was ef- 
fected by the establishment of the au/a re- 
gis, or supreme council of the sovereign. 
From this supreme council were derived the 
Courts of Exchequer, Common Pleas and 
King’s Bench — whose several jurisdictions 
are now merged in the Queen’s Bench Di- 
vision. These three courts were originally 
in the nature of committees delegated by 
the sovereign for the despatch of specific 
branches of the business of his court, but 
soon assumed an independent existence. 
The Court of Exchequer dealt principally 
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most part abolished 
and transferred to the 
Court of Chancery 
by 5 Vict.c.5. The 
Court of Common 
Pleas had peculiar 
cognizance of suits 
between private per- 
sons (communia 
placita). It was at 
first itinerant — (we 
shall notice this as- 
pect of its history 
more particularly in 
dealing with the as- 
sizes in a subsequent 
paper) — in charac- 
ter, but the famous 
article in Magna 
Charta, communia 
placita non sequantur 
curiam nostram sed 
an aliquo loco certo ten- 
eantur, gave it a settled habitation and a 
name. The certain place fixed upon was 
Westminster. The aula regis, already weak- 
ened by the definitive establishment of the 
Courts of Exchequer and Common Pleas, 
and in the time of Henry III, by the se- 
cession of the chancellor, in the time of 
Edward I had its authority revived by the 
erection of the Court of King’s Bench, “an- 
ciently called curia domini regis because 
oftentimes the King sat here in person, and 
had his justices a J/atere suo residentes” 


(Dugdale, Orig. Jurid. c. 17, p. 38), @ 
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primitive state of matters which did not 
long exist. The King’s Bench possessed a 
twofold jurisdiction: (1 ) over all pleas of 
the crown not relating to revenue, a cate- 
gory which comprised all felonies and mis- 


bunal of its usurped authority. But evaded 
it was, by a most astute device. A plaintiff 
whose cause of action enabled him to hold 


| the defendant to bail for more than £40, 
| was permitted in the process to command 


demeanors, a controlling power over other 
courts of criminal jurisdiction, and the right | 
| pass and also (ac etiam) for a debt, or 


to inquire into matters of franchises and 
liberties or the wrongful usurpation of offi- 
cial functions; and 
(2) over matters of 
a private nature in- 
volving injuries al- 
leged to have been 
committed with force, 
or in which the de- 
fendant was charged 
with falsity or deceit. 
By an ingenious series 
of legal fictions, the 
King’s Bench subse- 
quently acquired 
jurisdiction over all 
personal actions of a 
civil nature, and 
‘although by a sub- 
sequent statute, 3 
Car . &. 2 1S 
this acquired, or 
rather usurped, juris- 
diction of the court 
had nearly met with 
a decisive check; 
yet it was retained by an exercise of 
ingenuity not inferior to that by which 
it had in the first instance been assumed.” 
(Broom’s Com., — pp. 41, 42.) The stat- 
ute to which we have referred provided that 
where a defendant was to be held to bail for 
more than £40 by virtue of process issuing 
out of the Court of King’s Bench or Com- 
mon Pleas, the true cause of action should be 
specified in the writ or process. As the 
jurisdiction of the King’s Bench in personal 
actions was founded on a fictitious allega- 
tion of trespass, this statute, unless it had 
been evaded, would have stripped that tri- 
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the sheriff to arrest the defendant in order 
that he might answer the plaintiff in tres- 


whatever the claim might be. This at 
once gave the court 
jurisdiction by the 
fictitious allegation 
of trespass and com- 
plied with the statute, 
by setting forth the 
true cause of action 
in the writ! Under 
the Judicature Acts, 
1873 and 1875, the 
Courts of Exchequer, 
Common Pleas and 
Queen’s Bench be- 
came branches of 
the High Court of 
Justice, under the 
name of Divisions. 
But, by Order in 
Council, dated the 
16th of December, 
1880, the Common 
Pleas and Exchequer 
Divisions were abol- 
ished, or rather mer- 
ged in the Queen’s Bench Division, and 
the powers of their former heads — the 
Lord Chief Justice of the Common Pleas 
and the Lord Chief Baron of the Exchequer 
— passed, under the Judicature Act of 
1881, to the Lord Chief-Justice of England. 
Their puisne judges (who were called 
Barons in the Court of Exchequer — 
Barons Huddleston and Pollock were the 
last of the series) became justices of the 
Queen’s Bench Division. Under the Ju- 
dicature Act of 1873, the powers of the 
Court of Exchequer Chamber, which was 
previously a court of appeal by writ of error 
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from the Courts of Common Pleas, King’s 
Bench, and Exchequer, were transferred to 
the Court of Appeal. 

The jurisdiction of the Queen’s Bench 
Division is partly first instance and partly 
appellate. The judges sit in chambers, both 
to hear appeal from the masters, and to de- 
termine cases themselves, turning on points 





of practice and procedure; appeals from 
their decisions in 
these cases are taken 
direct to the Court of 
Appeal. Single 
judges also try, with 
or without juries, 
any causes that for- 
merly belonged to 
the jurisdiction of the 
Courts of Common 
Pleas, Exchequer, or 
King’s Bench, sub- 
ject to an appeal to 
the Court of Appeal. 
We shall notice the 
functions of the 
Queen’s’ Bench 
judges in connection 
with the assizes in 
a later paper. Two 
or more judges of 
the Queen’s Bench 
Division also sit as 
divisional courts to 
hear appeals from county courts, and to 
determine crown and revenue Cases. 

We proceed now to give a series of 
sketches of some of the more prominent | 
common-law judges. 


SIR EDWARD COKE. 





Sir Edward Coke was the only son of | 
Robert Coke, a barrister and a bencher of | 
Lincoln’s Inn, and he was born at Mileham, | 
in the County of Norfolk, in 1551. He was 
educated at the grammar school of Norwich, | 
and afterwards at Trinity College, Cam- | 
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bridge, and after enrolling himself and read- 
ing, both at Clifford’s Inn and at the Inner 
Temple, he was called to the baron the 20th 
of April, 1578. His first brief was held, 
and held successfully, at the ensuing term, 
in defense of a clergyman of his native 
county, a Mr. Denny, against whom an ac- 
tion had been brought by Lord Cromwell 
for scandalum magnatum (4 Rep. 14). He 
rose at the bar with 
a rapidity which 
would nowadays be 
difficult of attain- 
ment, even by a 
Coke. The year after 
his call he was chosen 
by his benchers, 
reader at Lyons’ Inn. 
In 1582 he married 
his first wife, Miss 
Paston, who brought 
hima fortune of 430,- 
000. In 1585 he 
became Recorder of 
Coventry; in 1586 
he was made Record- 
er of Norwich; and 
in 1591 the corpor- 
ation of London 
elected him Recorder 
of the metropolis. 
HAWKINS. In 1592 he was raised 

to the solicitor-gen- 
eralship by Lord Burleigh, and as reader at 
the Inner Temple delivered his famous 
lectures on “The Statute of Uses.” In 
1593 Coke’s political career commenced. 
He was returned to Parliament as member 
for Norfolk, to use his own language, 
‘“‘nullo contradicente, sine ambitu, seu 
aliqua requisitione ex parte mea,” and 
held the speakership during the few weeks 
that the Parliament lasted. In 1594 Coke 
was made Attorney-General. In 1598 his 
first wife died, and within six months 
afterwards Coke married the widow of Sir 
William Hatton, for whose hand Francis 
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Bacon, his great rival, had been a suitor. 
She made him very unhappy, however; and 
when one reads the record of his disgrace- 
ful conduct in the State Trials, in which he 
prosecuted as Attorney-General, it is diffi- 
cult to feel any very acute regret at the fact. 
One can hardly imagine such language as 
that in which Coke addressed Sir Walter 
Raleigh being used by any educated gentle- 
man, or tolerated by 
the Bench, at any 
period in English 
legal history: ‘Thou 
art a monster; thou 
hast an English face, 
but a Spanish heart !” 
“Thou viper, for I 
thou thee, thou 


traitor!” ‘Thou art 
thyself a spider of 
hell,’ and so. on. 


Coke was_ scarcely 
less violent in his 
behavior on _ the 
prosecution of the 
gunpowder plotters. 
Soon after that mem- 
orable trial (viz., in 
June, 1606) he had 
his reward in the 
chief-justiceship of 
the Common Pleas 
—an office which 
he held with dignity and unexpected impar- 
tiality till 1613, when, at the instance of his 
rival, Francis Bacon, he was transferred to 
the chief-justiceship of the King’s Bench, in 
consequence of his resistance to James’s 
attempts to extend his prerogative. Bacon 
and James calculated that the hope of ele- 
vation to the Privy Council, which Coke’s 
transfer to the King’s Bench would dangle 
before his eyes, would bring him to a more 
accommodating frame of mind. But this 
expectation was doomed to be grievously 
disappointed. Notwithstanding a 
lapse into his old bad habits of invective 








MR. JUSTICE CAVE, 


| 
| 





single | 


and subserviency in the Overbury murder 
case, Coke was as little amenable to royal 
discipline in the King’s Bench as he had 
been in the Common Pleas; he resisted 
the advances of the King ‘as firmly as the 
encroachments of the Court of Chancery, 
and in November, 1616, he was removed 
from his office. One might be tempted to 
think that jealousy of Bacon was the prime 
cause of his inde- 
pendent judicial con- 
duct, but for the fact 
that he was equally 
bold in his defense of 
popular liberty in his 
subsequent __parlia- 
mentary career, which 
stretched right up to 
and beyond the pre- 
sentation of the 
Petition of Right in 
1628, and is matter 
of history. Coke 
died in 1633. His 
private character was 
irreproachable, and 
his services to the 
law cannot be better 
described than in 
the language of 
Bacon: ‘Had it not 
been for Sir Edward 
Coke’s Reports, the 
law by this time had been almost like a ship 
without ballast, for that the cases of modern 
experience are fled from those that are 
adjudged and ruled in former time.” 


SIR NICHOLAS CONYNGHAM TYNDAL. 


Sir Nicholas Conyngham Tyndal, the son 
of an attorney near Chelmsford, and the 
relative of perhaps more legal and theolog- 
ical celebrities than any lawyer before or 
since, was born in 1776 and educated at 
Trinity College, Cambridge. He commenced 
his professional career as a special pleader 
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in Lincoln’s Inn, and soon acquired so high 
a reputation in this recondite and now obso- 
lete branch of legal science, that he was en- 
abled to start practice at the bar. He was 
engaged in many famous cases, notably that 
of Ashford v. Thornton, which led to the 
abolition of the old wager of battle and the 
defense of Queen Caroline in 1820. In 
1826 he was raised to the Solicitor-General- 
ship and the honor of knighthood on the 
recommendation of one of his former pupils, 
Lord Brougham. In 1829 he was made 
Chief-Justice of the Common Pleas, and held 
this office with dignity, efficiency and urban- 
ity till almost the eve of his death, which 
occurred on July 6, 1846. The most inter- 
esting trial over which Tyndal presided was 
that of Macnaughton in 1843. 


CHIEF-JUSTICE DENMAN. 


Thomas Denman, the son of a physician 
of considerable reputation in his day, was 
born in London in February, 1779, and 
educated at Eton and St. John’s College, 
Cambridge. He learned the mysteries of 
special pleading under the famous Mr. Tidd, 
and of conveyancing under the equally fa- 
mous Mr. Charles Butler, and first made his 
mark at the bar (he was called in 1806) 
by his argument, sustained and carried to a 
successful issue against so redoubtable an 
adversary as Copley — afterwards Lord 
Lyndhurst —in Doe v. Colyear (1809, 11 
East. 548), as to the interpretation of the 
rule in Shelley’s case. In 1817 he defended 
the Luddites at Derby. In 1820 he under- 
took, along with Brougham and Tyndal, 
the defense of Queen Caroline, and main- 
tained the cause of that unfortunate lady 
with a strenuousness which aroused the deep 
displeasure of her worthless husband, and 
postponed his elevation to the attorney-gen- 
alship till the accession of William IV in 
1830. If Denman had to wait long for his 


first great honor, the second came speedily | 
enough. Two years after he became At- | 





torney-General, Lord Tenterden died and 
Denman succeeded him as Lord Chief 
Justice of the King’s Bench. He held this 
office till 1850, when he retired in favor of 
Lord Campbell. He died in 1854. Lord 
Bramwell said that Chief-Justice Denman 
always exhibited signs of uneasiness when 
a really knotty point of law came before 
him, and it is quite true that, in spite of 
his early training, Denman was not a great 
lawyer. But he was a most upright, en- 
lightened, courteous and independent judge. 
He may be seen at his best in the leading 
case of Stockdale v. Hansard. 


MR. JUSTICE BYLES. 


The late Sir John Barnard Byles was born 
at Stowmarket in Suffolk in 1801, and was 
called to the bar in 1831. He soon acquired 
an enormous practice, and although he was 
not only a Tory but an uncompromising 
anti-Free-Trader, Lord Cranworth raised 
him to the bench of the Common Pleas. He 
died on Feb. 3, 1884. Mr. Justice Byles 
is best remembered by two circumstances. 
He was the author of a standard work on 
Bills of Exchange (Byles on Bills, libra- 
rians call it). He was also the owner of a 
horse called Business. Clients inquiring for 
him while he was indulging in horse exer- 
cise are said to have been put off with the 
eqguivogue that “ Mr. Byles was away on busi- 
ness.” 

Limits of space compel us to pass a num- 
ber of other eminent judicial worthies 
briefly under review. Among the justices 
of the Queen’s Bench must be noted Sir 
William Shee, the first Roman Catholic. 
judge since the revolution, and the advocate 
who defended Palmer against Cockburn 
(1804-1868) ; Sir George Hayes ( 805- 
1869), a man of infinite wit (his best 
speech at the bar was delivered in the Mat- 
lock will case, of the facts of which readers 
of the GREEN BAG do not require to be 
reminded), and Sir Henry Jackson; an 
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eminent patent lawyer, who was raised to 
the bench on March 2, 1881, and died be- 
fore he was sworn in, six days later. Among 
the justices of the Common Pleas must be 
included the incomparable Willes, editor in 
conjunction with Sir Henry Keating of 
Smith’s Leading Cases, and probably the 
greatest mercantile lawyer that has sat on 
the English bench (1814-1872) ; Sir William 
Erle (1793-1880), 
who, like Lord Truro 


and (if one may 
travel beyond the 
limits of legal life) 
the actress, Mrs. 
Inchiquin, attained 
the highest pro- 
fessional _ distinction 


in spite of a hesita- 
tion in speech; and 
Sir William  Bovill 
(1816-1873), who 
tried the Tichborne 
ejectment' case. 
Among the Barons 
of the Exchequer, 
prominent are the 
names of Sir Fred- 
erick Pollock (Chief 
Baron from 1844 to 
1866); Sir Samuel 
Martin, the subject of 
the famous “scene 
between Jessel and Cockburn,” and a judge 
who is said to have once called back a 
prisoner on whom he had just passed sen- 
tence of death without the customary com- 
mendation to the divine mercy, to say: 
“Prisoner, I beg your pardon; may the Lord 
have mercy on your soul!” and Sir Fitzroy 
Kelly (1796-1880). A little more space 
must be devoted to 


SIR ALEXANDER COCKBURN. 


The Right Hon. Sir Alexander James 
Edmund Cockburn was descended from an 
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ancient Scottish family. One of his fore- 
fathers fell at Bannockburn in 1314, another 
at Fontenoy in1745. The following are the 
chief points of note in the family history: 
A Sir Alexander Cockburn was keeper of 
the great seal of Scotland from 1389 to 
1396. In 1595 Sir William Cockburn re- 
ceived a grant of the lands and barony of 
Langton, in the county of Berwick. His 
son William was crea- 
ted a baronet of Nova 
Scotia in 1627. The 
sixth of this line of 
baronets, Sir James 
Cockburn (1729- 
1804), had five sons, 
the three eldest of 
whom succeeded to 
the baronetcy. Sir 
James, the seventh 
baronet, was a major- 
general in the army, 
became Secretary of 
State in 1806, and — 
five years later was 
appointed governor 
of the Bermudas. 
The eighth baronet, 
Sir George (1772- 
1853 ),wasanadmiral. 
The ninth, Sir William 
(1773-1858), was 
Dean of York. His 
younger brother Alexander was British 
Minister Plenipotentiary and Envoy Extra- 
ordinary to the state of Colombia. He 
married Yolande, the daughter of the 
Vicomte de Vignier; and their only son, 
the future Lord Chief-Justice of England, 
was born on the 24th of December, 1802. 
Cockburn was thus, on his mother’s side, a 
foreigner. Her two sisters were married 
to Italians. He received the greater part 
of his early education abroad. Such an 
hereditary and family environment produced 
its natural result. He became an accom- 
plished linguist, spoke French with native 
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purity, and had an excellent knowledge of 
German, Spanish and Italian. This gift of 
tongues proved serviceable in later years. 
In the case of The Queen v. Newman, Cock- 
burn, who was then at the bar and appeared 
for the defendant, by his mastery of Italian 
tripped up a distinguished legal witness for 
the prosecution — the Chief-Justice of the 
Ionian Islands—and practically destroyed 
his evidence; and he not infrequently, after 
his promotion to the Bench, corrected the 
interpreters, and even acted as interpreter 
himself. But to return to the point where 
this digression began, Cockburn was edu- 
cated partly at home and partly abroad. 
In 1822 he entered Trinity College, Cam- 
bridge, where he distinguished himself in 
Latin prose and English composition, and 
was a prominent member of the University 
Union Debating Society. In 1825 he be- 
came a Fellow Commoner. Four years 
later he gained his Bachelor of Civil Law 
degree (B. C. L.) and was elected to a fel- 
lowship. His thoughts had already turned 
to the law. He had been admitted to the 
Middle Temple in 1825, and was called to 
the bar on the 6th of February, 1829. 
Cockburn at once joined the Western Cir- 
cuit and the Devonshire sessions, where he 
soon acquired a good practice. In London, 
however, he was less successful, and often 
felt tempted to close his chambers alto- 
gether. On the advice of a friend, he was 
induced to keep them open, and a boy 
(there was no clerk) waited from 10 A.M. 
to 6 P.M. for the “ receipt of custom ” 
that seemed destined never to come. In 
1832, however, Cockburn had his chance. 
In those days there was no Council of Law 
Reporting. The publication of reports of 
cases was in private hands, and was one of 
the legitimate means by which a barrister 
could bring his name under the favorable 
notice of attorneys. In conjunction with 
Rowe, afterward a knight and Recorder of 
Plymouth, he published a volume of cases 
decided on election petitions. On the Ist 





of March, 1823, a Parliamentary brief was 
delivered at his chambers. He was retained 
for the sitting members for Coventry, Lin- 
coln and Dover, and was successful in all 
three cases. Here Cockburn was merely 
junior counsel, and much of the glory of 
his victory belongs to his leader, Follett. 
But he had the opportunity of displaying, 
and did in fact display, the skill in manip- 
ulating facts and figures and the singular 
gifts of exposition which were characteristics 
of his advocacy, and from this time his suc- 
cess was assured. The bare years of com- 
parative failure and disappointed expecta- 
tion were now passed, and the time of har- 
vest speedily came. On the 18th of July, 
1834, Cockburn was appointed a member 
of the Commission of Inquiry into the state 
of corporations in England and Wales, and 
was deputed with Whitcombe and Rushton 
to report on the northern midland towns, 
and on Leicester, Warwick and Nottingham. 
The reports for which he was responsible 
were for the most part exhaustive, and were 
one and all marked by great lucidity and 
expository power. They enabled him to 
make the acquaintance of the best client 
which he had in the early part of his career, 
Joseph Parkes, the chief Parliamentary agent 
of the Whigs (1835). Fresh election peti- 
tions fell to his lot; his general practice in- 
creased rapidly, and in 1841 Lord Chancel- 
lor Cottenham made him a Queen’s Counsel. 
His defense of Macnaughton two years later, 
which is too familiar to readers of the 
GREEN BaG to need fresh notice here, 
marked him out for early promotion. In 
1850 he was made Solicitor-General and 
knighted; in March, 1851, he became At- 
torney-General; in 1854, he prosecuted 
Palmer, the poisoner, with memorable 
success; in November, 1856, he was made 
Chief-Justice of the Common Pleas and 
on June 24th, 1859, he was raised to 
the Lord Chief-Justiceship of the Court of 
Queen’s Bench, an office which he held 
through the changes introduced by the Judi- 
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cature Acts, till his death on the 24th of 
November, 1880. It is impossible within 
the brief limits of such a sketch as this to 
do justice to the many-sided character of 
Sir Alexander Cockburn. He was one of 
the greatest masters of exposition that ever 
sat on the Bench — witness his judgment in 
Banks v. Goodfellow (L. R. 5 Q. B.) and 
his summing up in the Tichborne criminal 
case. Asa judge he 
was a model of dig- 
nity and fairness. 
In politics he was 
not less _ successful 
than in law. His 
reply to Mr. Glad- 
stone in the Don 
Pacifico debate, al- 
though eclipsed by 
Palmerston’s four de 
force on the same 
occasion, was never- 
theless a mighty and 
successful effort of 
political oratory. 
The impression pro- 
duced by it is thus 
described by a com- 
petent critic (McCar- 
thy’s History of Our 
Own Times, vol. 2, 
pp. 60-62): ‘‘ Never 
in our time has a 
reputation been more suddenly, complete- 
ly, and deservedly made than Mr. Cockburn 
won by his brilliant display of ingenious argu- 
ment and stirring words. The manner of the 


speaker lent additional effect to his clever | 


and captivating eloquence. He had a clear, 
sweet, penetrating voice, a fluency that 
seemed so easy as to make listeners some- 
times fancy that it ought to cost no effort, 
and a grace of gesture such as it must be 
owned the courts of law where he had his 
training do not often teach. Mr. Cockburn 
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defended the policy of Palmerston with an 
effect only inferior to that produced by Pal- 
merston’s own speech, and with a rhetorical 
grace and finish to which Palmerston made 
no pretension. In writing to Lord Norman- 
dy about the debate, Lord Palmerston dis- 
tributed his praise to friends and enemies 
with that generous impartiality which was a 
fine part of his character. Gladstone’s at- 
tack on his policy he 
pronounced a first- 
rate performance. 
Peel and Disraeli he 
praised likewise. But 
as to Cockburn’s he 
said, “I do not know 
that I ever in the 
course of my life 
heard a better speech 
from anybody, with- 
out any exception.” 
The effect which 
Cockburn’s speech 
produced was well 
described in the 
House itself by one 
who rose chiefly for 
the purpose of dis- 
puting the principles 
that it advocated. Mr. 
Cobden observed that 
when Mr. Cockburn 
had concluded his 
speech one-half of the Treasury benches 
were left empty, while honorable members 
ran after one another, tumbling over each 
other in their haste to shake hands with the 
honorable and learned member. Mr. Cock- 
burn’s career was safe from that hour. It is 
needless to say that he well upheld in after 
years the reputation he won ina night. The 
brilliant and sudden success of the member 
for Southampton was but the fitting prelude 
to the abiding distinction won by the Lord 
Chief-Justice of England.” LEX. 
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A NEW VOLUME OF LEGAL RECOLLECTIONS.’ 


ENRY LAUREN CLINTON, who 

was admitted to the New York Bar 
precisely half a century ago, has just pub- 
lished in a volume of four hundred sumptu- 
ous pages his legal recollections, under 
imprint of the Harper Brothers; and from 
it the GREEN BaG has collated some of the 
anecdotes, feeling sure that a taste of Mr. 
Clinton’s reminiscences will inspire its read- 
ers with a desire for the book itself. 

Mr. Clinton, now a septuagenarian, has re- 
tired from active practice at zzsz prius, where 
he was always primus inter pares, but he 
continues his legal affiliations as a jurisconsult. 
He is a man of fortune solely through his 
professional experience, and is recognized 
by the New York City Bar as having re- 
ceived as counsel, toward sustaining the 
contested will of the late Commodore Cor- 
nelius Vanderbilt, the largest fee known in 
its local annals —a quarter-million of dollars. 

Mr. Clinton’s earliest bar recollection 
was of a five hours’ argument made by 
Daniel Webster when the narrator was a 
law student in 1845. The great American 
Commoner made contention that the City of 
New York was liable for damages to private 
owners whose houses, by municipal order, 
gunpowder had blown up and destroyed in 
order to arrest progress of a great confla- 
gration. Mr. Webster’s figure, voice, ges- 
ticulation, logic and eloquence are referred 
to by the one adjective majestic. The 
listening court was the former hybrid Court 
of Errors composed of four judges of lower 
courts and state senators, most of whom 
were laymen. The occasion was a reargu- 
ment, or a substantial appeal to the same 
court to reverse a prior decision against the 
liability of the city that had been obtained 
by a majority of five—the judges in the 
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minority ; but the majority, composed of lay- 
men, sympathizing with the city tax-payers, 
who dreaded being mulcted in enormous 
damages. After the Websterian argument, 
the orator was alleviated of his exhaustion 
by a luncheon at which he was compliment- 
ed for his marvelous effort, when he 
replied, ‘‘ Gentlemen, I was uncomfortable 
during the delivery of my argument, for to 
speak frankly, I felt as if I were addressing 
a packed jury.” And substantially he had 
been ; for the laymen abided by their previ- 
ous views. It was the curious position of 
laymen in that court being able for political 
or economic reasons to overrule judges that 
during the following year procured the State 
constitution to be amended so as to substi- 
tute lawyers exclusively. During the Web- 
sterian argument Chancellor Walworth, who 
was apt always as an auditor on the bench 
to degenerate by interruptions the argument 
into an aggravating, discursive and conver- 
sational warfare, evidently deterred by Mr. 
Webster’s majesty of demeanor, only once 
interposed a question to him and a question 
rather irrelevant. Mr. Webster paused with 
the look of a lion when interrupted in his lair 
by a hunter, and with a few calm, dignified, 
and semi-scornful sentences froze the Chan- 
cellor into a silence never again broken. 

An anecdote is added as to the discomfiture 
of Walworth on another occasion, when the 
latter interrupted an arguing counsel with, 
“You are all wrong,” when counsel re- 
marked, “ I could not find reason for author- 
ity for any other course.” 

“Then you should have consulted coun- 
sel who might have put you right.” 

Rejoined the arguer with charming irony, 
‘Unfortunately, since your honor went upon 
the bench there has been no counsel at the 
bar to whom I could have applied in order 
to receive the advice you now award me.” 
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When Judge William Kent was succeeded 
by John W. Edmonds as circuit judge — a 
very accomplished civil, but not at all a 
criminal lawyer —the latter asked the for- 
mer for a leaf from his experience in trials 
of accused, so as to escape error; and the 
answer came, “ Decide all legal questions in 
favor of the prisoner, but in your charge 
give him the devil on the facts.” 

During a homicide trial in which Mr. 
Clinton was junior counsel, Ex-Attorney- 
General Ambrose Jordan, known at the 
bar as “the vitriolic,’ had while before a 
rural jury heaped villification upon New 
York City; but was retorted upon by its 
District Attorney with the exclamation, 
“Why, if it be so vile, did the counsel 
long ago leave peaceful practice in his 
native town on the peaceful shores of the 
Hudson River; and permanently resume 
practice in the horrible city?” 

‘IT only removed there as a missionary,” 
was the quiet and happy retort. 

In the same trial Mr. Clinton’s client 
was a woman charged with murder and 
arson, of whom museum manager Barnum 
had made a hideous and libelous wax fig- 
ure and placed on exhibition. She wished 
him sued at once for libel; but of course, 
pending trial, the project was dissuaded 
by her counsel. When, after having been 
once erroneously convicted and sentenced 
to death, she was on this second trial, to 
the astonishment of the public, acquitted, 
the only remark she made on the announce- 
ment of her luck was in exultant tone to 
her counsel, “And now we can sue Bar- 
num.” 

There is a characteristic anecdote of 
Recorder Scott of New York, whom as a 
layman his political party had put upon 
the criminal bench. Counsel, during a 
trial before him, read repeatedly and volu- 
minously from some law-books to the jury; 
and Scott, when he charged, said: ‘ Gen- 
tlemen, you have heard what counsel for 
the prisoner read to you. You may ac- 





cept it; for whatsoever is read from a law 
book is the real bona fide law and no 
mistake.” 

At the end of a long trial, that resulted 
in acquitting a wronged woman for killing 
her lover, although the testimony was 
pretty clear for murder, while the popular 
sympathy was strongly with her, Court, 
counsel and jury retired to a neighboring 
hotel for supper. Recorder Tallmadge rose 
to propose the health of the foreman, and 
in these words: ‘“ He nobly did his duty, 
notwithstanding his oath.” 

During an argument by John Van Buren 
upon an appeal, the presiding judge re- 
marked: ‘ We do not see anything in your 
first point.” 

“Then, your honors, I shall proceed to 
my second point.” 

A similar observation was made by the 
judge to that also, followed by Van Buren 
going unruffledly to the next, and so on 
until a sixth point was reached. The judge 
interrupted again and added: ‘“ We have 
been looking over your whole book of 
points, and really see nothing in any one 
of them.” 

‘““Neither did I when I made them; but 
as your three honors were much better 
lawyers than I am, I fancied you might 
discover reason in them.” 

Another Recorder (Riker), in sentencing 
an exceedingly loquacious female, who had 
repeatedly interrupted witnesses and coun- 
sel during her trial, said to her: “I send 
you to prison. There will be hard fare, 
with which, perhaps, using fortitude, you 
can bear. But it will require all possible 
fortitude and prove a heavy burden of pun- 
ishment upon you to sustain the months 
of silence that I now sentence you to en- 
dure.” 

Samuel Jones, the second, after having 
been Chancellor, became, when chancery 
was constitutionally abolished in New York, 
a judge. He was often observed on the 
bench to be drowsing and to all appear- 
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ances fast asleep, which often annoyed the 
lawyers addressing the Bench of which he 
was a member. Referring to this pecu- 
liarity, one of his associates remarked: 
‘Jones may appear to be asleep, but let 
any one state or quote bad law when he is 
somnolent, and, after nudging me, he awakes 
instantly.” 

Mr. Clinton, in advising professional 
brethren to never abdicate any part of their 
office in the conduct of a case at the sug- 
gestion of a client, by accepting the latter’s 
views against their own professional judg- 
ment, gives a remarkable instance of that 
folly from the celebrated divorce suit of 
Edwin Forrest, the tragedian, against his 
wife. She was the plaintiff, and so hard 
pushed was her counsel, Charles O’Conor, 
for evidence of her charge of infidelity, 
which had been made general, that he took 
the risk of calling the defendant to prove 
it. But the questions were ruled out on 
the ground of criminating privilege. There 
appeared only one bit of testimony touch- 
ing infidelity, and that of mere implication, 
when Mr. O’Conor rested. John Van Buren, 
the tragedian’s counsel, wished to move 
non-suit. The presiding judge long after- 
wards admitted that if the motion had been 
made he must have granted it. Edwin 
Forrest, however, had counter-pleaded infi- 
delity against his wife, and being exceed- 
ingly bitter against her, desired the in- 
crimination proceeded with, to her expo- 
sure and annoyance, and Mr. Van Buren 
yielded his judgment to the strong protests 
of his client, but with the result not only 
of utter failure as to her alleged co-respond- 
ents, but with that of bringing volunteer 
testimony to Mr. O’Conor from correspond- 
ents outside the court room of Forrestian 
peccadilloes, in consequence of thirty-three 
days of publicity and popular gossip; 
which new evidence in the end convicted 
Forrest. The instance cited furnishes a 
valuable precedent to students and prac- 
titioners. 





Mr. Clinton brings to the notice of this 
generation one of the most versatile and 
clever of forgotten New York lawyers, 


| Horace F. Clark, a son-in-law of the elder 


Cornelius Vanderbilt, who, however, in his 
latter years confined his professional duties 
entirely to the railway enterprises of the 
Vanderbilt family, and to accepting a seat 
in Congress towards furthering certain ma- 
rine schemes of his father-in-law. Clark 
is described as keen, aggressive, persistent, 
and charged even with an electric battery 
of caustic impudence. 

When only a young attorney he was 
pitted in a trial against an eminent lawyer, 
Hugh Maxwell, who was District Attorney, 
an eminent counselor, and father-in-law of 
the great Civil War general, Phil Kearney. 
Clark dogmatically dissented from a legal 
proposition advanced by Maxwell, who, pre- 
suming upon his age, patronizingly addressed 
his antagonist with, ‘‘My young friend, I 
ought to know from my long experience 
at the bar. Why, I tried cases long before 
you were born.” 

“That is so,” returned Clark. ‘‘I have 
heard men tell about them: two before my 
birth and one since.” 

An anecdote characteristic of Horace 
Greeley’s caution is narrated. An editor, 
having had a bitter personal controversy 
with Colonel Watson Webb, another edi- 
tor, was thought by a suitor to be an excel- 
lent witness to prove the latter’s character, 
which was in dispute. To the suitor’s 
surprise Greeley returned this answer: 
“Webb has both good and bad qualities 
in such excess that I really cannot strike 
the balance which your question calls for.” 

Mr. Clinton, in concluding his legal 
recollections, relates the unfortunate case 
of one of his clients, who was—upon cir- 
cumstantial, dove-tailed with questionably 
expert medical testimony regarding poison 
—convicted and hanged, all the while 
pathetically protesting his innocence; and 
who afterwards, by the confession of a 
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jealous woman, that was corroborated by 
extraneous testimony, was proven to be, as 
he had averred, entirely innocent; yet for 
whom judges had denied a stay and a Gov- 
ernor had refused acommutation of the death 





sentence to an imprisonment for life. Mr. 
Clinton calls the fate of his client a judi- 
cial murder. And it seems to be justly 
added to the grim catalogue, already long, 
of innocent persons executed. 





SOME ASPECTS OF THE GROWTH OF JEWISH LAW. 


By Davip WERNER AMRAM. 


II. 


The Influence of Changing Custom on the 
Torah. 


AVING observed that the origins of 
Jewish law are found in the ancient 
customs of the people, and that these ancient 
customs were for a long time the only regula- 
tive authority among them, we shall now 
consider the relation of common custom to 
the written law, the Torah. In their dis- 
cussion of the Torah, the rabbis found theory 
and practice often opposed to each other. 
The Torah was fixed and unalterable, and, 
theoretically, no human power could change 
it. ‘‘Thou shalt not add thereto nor diminish 
therefrom.” (Deut. xiii, 1.) It would be 
difficult to conceive a more solemn attempt 
to fix the landmarks of the law beyond re- 
moval than was attempted in the Torah. The 
mantle of divine authority was thrown about 
it, the sanction of the divine will was its enact- 
ing power, and the dread of divine vengeance 
threatened its transgressor. Nevertheless, in 
actual practice, the strict letter of the Torah 
gradually yielded to the pressure of altered 
conditions in the national life. The changes 
thus arising were explained by the rabbis, 
as above indicated, by saying that the oral 
traditions as well as the Torah were of divine 
origin. How great the change of law had 
become in the later days of the Jewish Com- 
monwealth, and thereafter, is indicated by 
citing a few important examples. The de- 


struction of the Temple carried with it the 





practical abolition of the entire volume of 
Mosaic and traditional law relating to the 
sacrificial system, the functions, dress and 
authority of the priests, and all matter con- 
nected with the Temple and its service; and 
in place of all these arose the Synagogue, 
with its prayers instead of sacrifice, and its 
ritual entirely different from anything con- 
templated in the Mosaic code. When the 
Jews were dispersed throughout the world, all 
the laws relating to Palestine, to the posses- 
sion and ownership of the soil, became a 
dead letter, and the law of the people among 
whom the Jews lived became law for them 
also, inso faras all matters affecting their civil 
status were concerned. It is necessary to 
state that the rabbis did not consider these 
laws abolished, but merely as being held in 
abeyance until the restoration of the Jews to 
Palestine, when they would again zpso facto 
come into full force as of old. 

The death penalty for crime, which is en- 
joined in the Torah, was gradually modified 
so as to be practically abolished by the tra- 
ditional law. 

Polygamy, with all the laws relating to it, 
was practically abolished at a very early peri- 
od, and in the eleventh century was formally 
interdicted by a decree of a Sanhedrin at the 
city of Mayence in Germany. The maxim 
of the Roman law, cessante ratione legis cessat 
lex ipsa, “the reason of the law ceasing, the 
law itself ceases,” controlled the evolution 
of the Jewish law also, and was the principle 
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that underlay these many changes and modi- 
fications of the written law. An interesting 
example is found in the laws relating to the 
taking of interest for loans. The Torah 
(Deut. xxiii, 20) forbids a Jew from taking 
interest of another Jew, although allowing 
interest to’ be taken from non-Jews. ‘Thou 
shalt not take interest from thy brother, in- 
terest of money, interest of victuals, interest 
of anything that is lent upon interest; from 
an alien thou mayest take interest; but from 
thy brother thou shalt not take interest, in or- 
der that the Lord thy God may bless thee in 
all the acquisition of thy hand, in the land 
whither thou goest to possess it.” This law 
was easily applicable to a people living large- 
ly in an agricultural state, with commerce 
undeveloped. The traditional law enforced 
this law of Moses vigorously ; the man who 
loaned money upon interest was termed a 
blasphemer; all the parties to the interest- 
bearing contract, the borrower as well as the 
lender, and even the witnesses were consid- 
ered equally culpable. After the great dis- 
persion of the Jews and the beginning of 
Christian oppression, their economic life un- 
derwent a complete change ;_ instead of agri- 
culture they were forced to adopt trade and 
money-lending as a means of livelihood ; the 
Mosaic law had to yield to the change of cir- 
cumstances. At first a legal fiction was 
adopted by the rabbis, whereby the form of 
the old law was preserved: the lender was 
supposed to become the partner of the bor- 
rower, in the enterprise for which the money 
was used, and therefore entitled to share in 
the profits; and this share in the profits was 
simply another name for interest on the 
loan; in course of time this form was also 
abandoned, and the rabbis freely acknowl- 
edged that a Jew could take interest on 
money loaned to another Jew. Among oth- 
ers, this statement of the law was formally 
given by the Sanhedrin that met in 1806 at 
the call of the Emperor Napoleon, to advise 
him as to matters affecting the Jewish citi- 
zens of France. 





Influence of Foreign Law. 


One of the factors in the development of 
the Jewish law was the influence of foreign 
law. 

The Mosaic law sounds a note of warning 
against the proneness of the people to adopt 
the customs of the heathen by whom they 
were surrounded. “ Ye shall not walk in the 
customs of the nation which I cast out be- 
fore you.” (Levit. xx, 23.) ‘After the 
doings of the land of Egypt, wherein ye 
have dwelt, shall ye not do; and after-the 
doings of the land of Canaan, whither I bring 
ye, shall ye not do; neither shall ye walk in 
their customs.” (Levit. xviii, 3.) From 
the writings of the prophets it appears that 
the customs of Edom and Moab, Babylon 
and Assyria, and all the nations round about, 
were striking root among the Hebrews. 
Many of these customs were morally abom- 
inable, and called down the thunder of the 
prophetic voice; other customs affecting the 
daily intercourse of men were, no doubt, en- 
tirely harmless. The assimilative qualities 
of the Jewish character have often been com- 
mented on; the Jews have spoken all lan- 
guages, have adopted all social customs, 
have thought the thoughts of all nations, 
have dressed and conducted themselves like 
all the civilized peoples of the earth, and 
yet they have remained Jews; in their laws 
they have been no less eclectic. 

The Talmud contains numerous zxdicia of 
the influence of Persian, Greek, Roman and 
other legal systems upon the Jewish law. 
The very name of the highest tribunal at 
Jewish law, the Sanhedrin, is Greek; the 
Greek language became the language of the 
cultured classes after the invasion of Alex- 
ander the Great; some of the greatest liter- 
ary remains of this era are written in Greek, 
the Apocrypha, the Septuagint, some of the 
books of the New Testament, the works of 
Philo and Josephus. Such technical legal 
terms in the Talmud as Hypotheke, Diatheke, 
Prosbule and Epitropos indicate the influence 
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of Greek law on some of the most impor- 
tant legal relations. In like manner the 
Roman law left its impress on the system 
of the Jews; and the general doctrine enun- 
ciated by Mar Samuel, “dina d’malkhuthé 
dina,” “the law of the land is the law,” shows 
the strong influence that contemporaneous 
legal systems had upon the Jewish law. 

The value of the experience of other na- 
tions in solving questions of law was fully 
recognized by the Talmudists, and was ap- 
plied in the elucidation of many points in 
the Jewish law. In the treatise Sanhedrin 
(39 b) there is a discussion upon two ap- 
parently contradictory texts in the book of 
Ezekiel. In the one the prophet chides the 
people for not having done according to the 
judgments of the other nations, and in the 
other passage he upbraids them for having 
done according to the judgments of the other 
nations. This contradiction is explained 
by the Talmudists by saying that Ezekiel 
meant to say, ‘‘ Ye have not done according 
to the good judgments of the other nations, 
but you have done according to their evil 
judgments”; and they imply that the good 
judgments, founded in principles of justice 
and righteousness, are worthy of imitation 
and adoption; a rational and practical view, 
and one that has guided the great lawyers, 
Jew and Gentile, at all times. 


The Influence of the Sanhedrin, 


After the Torah, the supreme political au- 
thority was successively vested in the kings 
and the Sanhedrin. It is a remarkable fact 
that there are no new laws on record which 
can be attributed to the kings; and the de- 
crees of the Sanhedrin which were entirely 
new or in derogation of the Mosaic law are 
exceedingly few. In that old state of society 
in the Orient, manners and life changed but 
little, and the old laws of the pre-regal period 
were quite as well adapted to the times of 
Ezra or the Maccabees. Even to this day, 


many of the customsof the patriarchs are, after 





four thousand years, still found extant among 
the nomadic Arabs. It is probable that there 
was but little legislation of any kind after the 
Biblical code was completed, and the law of 
the land was in hand of the judges, who ap- 
plied it in the cases before them. The San- 
hedrin even at the period of their greatest 
vigor and power were more of a judicial than 
a legislative body. But whenever they did 
make law, whether in their legislative or in 
their supreme judicial capacity, all men were 
bound to follow their enactments and deci- 
sions. The authority of the Sanhedrin arose 
out of the political situation of the people, 
but rabbinical reasoning founded this au- 
thority upon a law in the book of Deuter- 
onomy (xvii, 8-13). 

‘If a matter be unknown to thee for deci- 
sion, between blood and blood, between plea 
and plea, and between stroke and stroke, or 
matters of controversy within thy gates; 
then shalt thou arise, and get thee up into the 
place which the Lord thy God shall choose ; 
And thou shalt come unto the priests, the 
Levites, and unto the judge that shall be in 
those days, and enquire; and they shall in- 
form thee of the sentence of the case; 
And thou shalt do according to the sentence, 
which they may tell thee, from that place 
which the Lord shall choose, and thou shalt 
observe to do according to all that they may 
instruct thee: According to the sentence 
of the law which they shall teach thee, and 
according to the decision which they shall 
tell thee, thou shalt do; thou shalt not de- 
part from the sentence which they shall show 
thee, to the right hand, nor to the left. And 
the man that will do presumptuously, and 
will not hearken unto the priest that stand- 
eth to minister there before the Lord thy 
God, or unto the judge, even that man shall 
die; and thou shalt put away the evil from 
Israel. And all the people shall hear, and 
be afraid, and do no more presumptuously. ” 

This law indicates the course of a case 
which is appealed from a lower court in one 
of the towns to the supreme court or San- 
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hedrin at Jerusalem, whose decision in the 
case was final and conclusive. 

The decisions of the Sanhedrin had the 
same authority as the Torah, upon which 
they were based and which they interpreted. 
The wisdom of the learned conceived that 
no law was or could be immutably given for 
all time, and that some authority must be es- 
tablished to interpret and explain its mean- 
ing, and adapt it to the changes of time and 
circumstance, and to the varying phenomena 
of human life. The decisions of such an 
authority, therefore, were of equal validity 
with the original law, and could not readily 
be overruled. Indeed it was a maxim at 
Jewish law that no Sanhedrin could repeal 
the ordinances of another Sanhedrin unless 
it was greater in wisdom and numbers. 
(Mishnah Eduyoth I, 5; Talmud Babli 
Megillah, 2 a.) 

No Sanhedrin could contain more than 
seventy-one members; therefore it follows 
that, although another Sanhedrin may be 
greater in wisdom, it cannot be greater in 
numbers. This maxim was therefore inter- 
preted to mean that no Sanhedrial decree 
could be abolished except by a Sanhedrin 
greater in wisdom and with the consent of 
all men learned in law; in other words, by 
a unanimous resolution of all the people. 
(Maim. Mamrim II, 2.) Such was the 
weight attached to a decree of the Sanhedrin. 


The Influence of the Rabbis. 


In ancient society the patriarch or the 
shophet was the sole law-maker ; after the law 
was written down the function of the judge 
was narrowed down to interpreting it; and 
it was in their function as interpreters of the 
law that the rabbis contributed greatly to 
its development. They also performed the 
work of codifying the law at various times, 
and thus rendering it more easily accessible 
and intelligible. They rarely attempted to 
make new law, although there are some 
cases on record in which this was done; and 
even they who assumed this authority did 





not found it upon any inherent right in them 
to legislate. They made changes on account 
of great public necessities, or under the 
stress of sudden changes in conditions, and 
then suffered the people in the course of time 
to accept or reject the change or innovation. 
Noone mancould lay down laws which would 
be accepted as binding upon all Israel; no 
Talmudical doctor would dare to stand 
comparison with the great law-giver Moses. 
The decisions of individual rabbis, so far as 
they diverge from the old law, are binding 
on nobody else. Even the decisions of the 
great rabbinical assemblies or Sanhedrin 
bind only those represented therein. The 
principle of representation was carried to its 
logical extreme. For instance, the great 
Synod of Rabbi Gershom of Mayence, com- 
posed of one hundred distinguished rabbis 
of Northern Europe, decreed, among other 
things,that no woman shall be divorced against 
her will unless she has proven guilty of some 
offense which lawfully entitled the husband 
to divorce her ; they also decreed that polyg- 
amy should be interdicted under the pen- 
alty of excommunication. These decrees 
were accepted as authoritative by all the peo- 
ple of the states represented in the Sanhe- 
drin, and afterwards by all who accepted the 
authority of the Shulhan Arukh. But Mai- 
monides, who compiled his Code of the Law 
one hundred and fifty years later, entirely 
ignores them, and states the law to be the 
same as it was before the decrees of Rabbi 
Gershom’s Synod were promulgated. Old 
laws were not thus changed; even those men 
of great authority and learning, whose pre- 
eminence was recognized, exercised but 
little influence zzdividually in changing the 
law. Time, which brought about changes 


‘in manners and in customs and in thought, 


wrought the changes in the law. Every le- 
gal decision and every statutory enactment is 
the result of a change of sentiment among 
the people or the reflection of such a change. 
It merely states in formal terms what the 
people have determined the law shall be. 
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From the foregoing various indications, it 


will be seen that Jewish law did not differ in | 


its growth and development from the legal 
systems of other great nations. Its ancient 
codes were modified and changed by the 
subtle but irresistible influence of time. 
The will of the people creates the law; even 
under the most autocratic rule, the voice of 
the people is ever heard in protest against 
the tyranny that seeks to disturb its ancient 
customs and common law. 

The voice of the people is the voice of God, 
and the Mosaic laws were modified accord- 
ing to this principle. This instinctive legis- 
lation of the people, although irresistible in 
its impulse, is exposed to a great danger. 
Being without definite form and arising out 
of many minds, it will loosen the bonds of 


social and political organization, unless 


unity is given to it by some acknowledged 
authority. 

This was the labor of the Talmudists; 
to gather together the mass of traditional 
law; to systematize and arrange it; to cast 
it into form and shape, so that it might be 


intelligible to all, and 


obeyed by ll, 





protected against the danger of individual 
caprice. 

The Talmud is justly considered, by those 
who understand it, as in no sense inferior to 
the Torah. The Torah was the law in its 
day, and for the later generations the Talmud 
took its place. The law progresses at all 
times; and the Talmud is a legitimate child 
of the earlier law, which developed according 
to the natural and common growth of all law 
among all peoples, in harmony and corres- 
pondence with the changing conditions of 
human life. The Talmud is not free from 
error, for the whole history of law is the 
story of human error. But mistakes are the 
accidents in the law, and order and progress 
its essential and permanent elements. The 
common sense of mankind recognizes this 
truth, and men are content to live by law, al- 
though they may at times suffer for it. 

The legal soundness, the moral righteous- 
ness, and the unfailing justice of the Tal- 
mudic code are its distinguishing character- 
istics, and it will in time be accorded the 
place that it deserves among the greatest 
creations of the human intellect. 























XUM 


wer § — 


_. -» 


. ome Topics, .. 








Cy Qi, 


Notes of Cases, ete. 








BY IRVING BROWNE. oe oe i. os es 





CURRENT TOPICS. 


nified «*‘ American Law Review” lends its pages to 
the circulation of Governor Pennoyer’s incendiary and 
foolish utterances against the power of the United 
States Supreme Court to set aside an unconstitutional 
act of Congress or of a State legislature. All law- 
yers know, of course, that the editors of that excel- 
lent periodical do not approve their contributor’s 
peculiar views, but this will not prevent a general re- 
gret that they should give any opportunity to such a 
crazy and dangerous creature to exploit them. It is 
very much as if the Rev. Dr. Parkhurst should lend 
his pulpit to Bob Ingersoll in order to enable him to 
abuse the Christian religion. Pennoyer is no better 
than an anarchist; indeed, he is worse, for he is a 


mere demagogue, which very few anarchists are. Let- 


him print his ridiculous notions in some country news- 
paper, and fume and threaten the justices with im- 
peachment, and ride his horse in gore to the bridle 
in imagination in such harmless obscurity. If he 
could only somehow form a partnership with Ignatius 
Donnelly in the political business it would seem very 
fitting. 

We join the «* New York Law Journal” in regret 
also that the «* Review” should deem it necessary to 
charge the New York Court of Appeals with favoritism 
toward corporations, on account of their decisionin 
Cosulich v. Standard Oil Company, 122 New York, 
118. To quote the ‘+ Review’s ” language : — 

“‘ That case nakedly holds that evidence that an oil refinery 
in charge of the defendant exploded, causing a quantity of 
burning oil to flow down a pipe used for pumping oil to the 
works from vessels moored at the wharf of the company, 
from which burning oil a lighter moored at the wharf took 
fire and exploded, communicating the fire to the plaintiff's 
vessel, is not sufficient to take the question of negligence to 
the jury, and that upon such a state of evidence the Court 
below erred in refusing a non-suit. The Court holds that 
the rule of res ipsa /oguitur is not applicable in such a case. 
Exactly the reverse should have been held.” 

The Court could not have held differently without 
contradicting the uniform course of their decisions. 
They held the same doctrine, in respect to an ex- 
plosion of a steamer boiler, in Losee v.. Buchanan, 
51 N. Y. 476, which certainly was not a corporation 





case, and that has been the well recognized doctrine 


| . . 
CRITICISMS OF THE JUDICIARY. —It will be an | respect to spread of fires, ever since Clark v. Foot, 


occasion for regret to many that the learned and dig- | 


8 Johns. 421. They found the decision in ques- 
tion on Losee v. Buchanan, and fortify it by citations 
from Iowa, Ohioand Tennessee. They even cite the 
indubitable authority of one of the learned Reviewers, 
Judge Thompson himself, as follows: «« It is believed 
that it is never true, except in contractual relations, 
that the proof that the mere fact that the accident 
happened to the plaintiff, without more, will amount 
to prima facie proof of negligence on the part of the 
defendant. 2 Thompson on Negligence, 1227.” 
Judge Thompson publishes the Losee case in full in 
his approved work on Negligence, and says that it 
«¢ undoubtedly proceeds upon the true ground.” 

The decision in question may also probably be up- 
held on another ground, namely, the New York rule 
concerning proximate and remote cause of damage, 
as laid down in Ryan v. N. Y. Cent. R. Co., 35 N. 
Y. 210; but as that was a corporation case we will 
not urge it, and, indeed, that doctrine was not relied 
on in the Cosulich case. 

The Court may be wrong in principle, although 
there seems highly respectable authority to sustain 
them, as cited above; but there appears to be no 
reason whatever for charging the Court with favorit- 
ism toward corporations on account of this decision. 


A NEw SPECIES OF DEMONSTRATIVE EVIDENCE.— 
In a recent English case of Gladys Ffolliott, an 
actress, against the Nottingham Theatre Company, 
for injuries sustained by falling through a dilapidated 
stairway in the theater, the plaintiff had a verdict of 
$5000, chiefly attributable to the evidence of x-ray 
pictures of the injured foot, showing serious displace- 
ment of the bones. This is said to be the first in- 
stance of the introduction of this species of evidence. 
An appeal is pending, but there would seem to be no 
more impropriety in this evidence than in the case of 
ordinary photographs. They are good for what they 
are worth, and that is a question of expert testimony. 
Miss Ffolliott seems to have had better luck than Miss 
Seymour, the chorus singer, in her suit against Mad- 
dox (16 Q. B. 326), for injuries sustained by falling 
through an open trap-door in passing off the stage. 
The Court, in the latter case, were comparatively in- 
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different to the lady’s sufferings, observing that a 
person accepting employment in such premises, unless 
the master has contracted to light them, ‘+ must 
make his choice whether he will pass along the floor 
in the dark or carry a light.” That case lays down 
very doubtful law, was questioned in Ryan v. Fowler, 
24 N. Y. 410, and seems contrary to the trend of 
modern adjudications. Miss Seymour ought to have 
been a ‘‘ star,” or else to have carried some x-rays 
with her. 


EARNING ONE’s SALARY.— Some of the citizens 
and tax-payers of St. Louis seem determined that 
their mayor shall earn hissalary. It appears that the 
mayor is a frequent absentee, and that when he goes 
away on private business the president of the Coun- 
cil acts as mayor and draws salary as such; notwith- 
standing which the mayor insists on having his full 
salary paid. ‘The suit is for an injunction restraining 
the city treasurer from paying the mayor his salary 
during the time he has been absent, the amount in- 
volved being $1,117.37. So far as we know, this is 
a completely novel case, and its outcome will be 
awaited with a good deal of interest. Although it 
might be difficult to «* dock” the salary of such an 
official on account of his absence from the post of 
duty, yet there seems no good reason for paying 
another for the service which he owes, and in paying 
him also for it. It will probably turn out that there 
is a weakness in the city charter or ordinances which 
does not prohibit such double pay, for very few mu- 
nicipalities have foresight enough to foresee that their 
servants will neglect their duties. 


PUNISHMENT FOR CONTEMPT. — Some news comes 
from the west which will greatly encourage all friends 
of law and order in this country. Several months 
ago it was recorded that Chief-Justice Snodgrass, of 
the Tennessee Supreme Court, had introduced a novel 
and summary, but what promised to be a very effect- 
ive method of punishing contempts of court or of the 
magistrates as individuals. A lawyer had * sauced ” 
him in a newspaper, and the Chief-Justice pulled out 
his gun and shot him on the street. Fortunately he 
was a bad shot, and so he did not kill him, but only 
wounded him to a cautionary extent. A grand jury, 
utterly blind to every instinct of honor, forgetful of 
the reverence due the Bench, and not making sufficient 
allowance for the insufferable nature of the provoca- 
tion, had the bad taste to consider the Chief-Justice 
as a criminal, and to subject him to the mortification 
of an indictment for assault with intent to murder, 
and to the indignity of being dragged to the bar like 
an ordinary felon, and standing trial as if he were 
merely the occupant of a cobbler’s bench. The result 





is exactly what might have been predicted of that lion- 
hearted and sensitive people among whom he dwells 
—he was acquitted. The ground of acquittal has 
not reached us. Probably it was not on the ground 
of insanity, for his omission so to resent the insult put 
upon him would have been more apt, among his 
chivalric constituency, to have aroused the suspicion 
of insanity. It was probably on the common, but 
not very distinctly legal ground of ++ sarve him right.” 
And so it did. The lawyer, instead of writing against 
him in a newspaper, and thus affording grounds of 
legal relief, ought to have picked a quarrel with him 
and raised a duel. There may be reasonable fears 
that other grave magistrates in civilized countries 
will not have the courage to adopt Chief-Justice 
Snodgrass’ efficient mode of dealing with impudent 
lawyers. It would excite surprise to see Chief-Justice 
Fuller or Lord Chief-Justice Russell engaging in this 
argumentum ad hominem. It will probably remain the 
choice and peculiar flower of Tennessee civilization, 
planted by the magistrate and fostered by the jury. 
‘« All flesh is grass,” said the prophet. Let us re- 
joice that all flesh is not Snodgrass! 


‘* EXTRAORDINARY CasEs.”—A comely volume, 
under this title, from the press of Harpers, presents 
the recollections of Mr. Henry Lauren Clinton of his 
legal practice. He is well known to New York peo- 
ple as an experienced, ingenious, devoted and suc- 
cessful practitioner, especially in criminal cases. The 
author has defended in about one hundred murder 
cases, and has had but one client hanged. The book 
is very readable and is in good taste and admirable 
reserve. We have read it all, except two long 
speeches to the jury, which are given in full, and 
into these we have glanced sufficiently to satisfy our- 
selves that like most effective appeals to the jury, they 
are not good reading, and that the rhetoric is occa- 
sionally a little lurid. But Mr. Clinton’s account of 
the legal phases of the important cases in which he 
has been counsel is interesting and frequently very 
suggestive and useful. His reminiscences and 
sketches of the great men of the early New York Bar 
are exceedingly entertaining, and much of this is 
quite fresh. Mr. Clinton’s power of description and 
his sense of humor are marked. He conveys a good 
deal that is new, curious and amusing about Brady, 
Clark, Cutting, Gerard, Graham, Edmunds, Jones, 
Oakley, Ogden Hoffman, O’Conor, Ogden, Jordan, 
John Van Buren, Blunt, Ira Harris, Henry E. Davies, 
Horace Greeley, Daniel Webster and others. He 
gives one anecdote of Webster and Walworth about 
which we find ourselves skeptical, for we cannot 
believe that the interrupting Chancellor was ever 
awed into silence by anybody or anything short of 
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the Code of Procedure, which abolished his court. 
Mr. Clinton attributes the abolition of the Court of 
Chancery to the disgust felt by the Bar at this dis- 
agreeable peculiarity of the Chancellor. We think 
Mr. Clinton is in error in saying that David Graham 
-« drafted a large part of the Code of Civil Procedure 
which was passed by the Legislature.” It is our re- 
collection that Mr. Field informed us that most of it 
was his own work, and that he drew many of the 
sections many times over before they came to the final 
form. Mr. Clinton’s book is especially rich in remi- 
niscences of David Graham and James W. Gerard. 
The former, before he was twenty-one, wrote the 
best work on practice ever made, and sold it for $500 
to publishers ‘* who netted thirty thousand dollars 
from the publication.” Mr. Clinton enlightens us on 
one point which has always been a mystery to us, 
namely, the delay of some five years between the ar- 
gument and the decision of the famous Lemmon 
Slave case in the Supreme Court. New York mer- 
chants paid Lemmon $5,000 for his slaves, and he 
cared no more about it, until the State of Virginia, 
‘shaving been aroused in regard to the slave ques- 
tion,” requested her attorney-general to stir up the 
case. Mr. Clinton, having been engaged for the 
master, withdrew in favor of O’Conor on the appeal. 
Mr. Clinton pays a merited tribute to our contributor, 
A. Oakey Hall, who was eight years assistant district 
attorney, and twelve years district attorney of the 
county of New York, as ‘courteous, fair, skillful, 
persevering and faithful,” ‘*thoroughly versed in 
criminal law,” evincing ‘‘ admirable tact, good judg- 
ment and consummate ability ” ; his addresses, «+ able, 
effective, and at times, eloquent” ; «* there his talents 
shone to great advantage.” Mr. Hall is one of the 
very few living men of whom Mr. Clinton speaks. 
We fully agree with Mr. Clinton that the decision of 
the Court of Appeals, in the Lowenberg case (27 
N. Y.,336), is a curious monstrosity where a man 
was sentenced to imprisonment for life without any 
law for it, or even any attempt to formulate any on 
the part of the five judges who agreed to it, and 
where the only opinions published, or written so far 
as appears, are those of the three dissentients, which 
are perfectly conclusive against the decision. If 
lawyers may differ about this, there can be but one 
opinion of the case of Crimmins, who was convicted 
of murder under the same defective law as Mrs. 
Hartung and Shay, and who, being too poor to appeal 
and whose application for commutation being re- 
fused, was executed, while the other two got off scot 
free. ‘+A judicial murder,” says Mr. Clinton, and 
so all must say. It is pleasant to turn from those 
dark pages to the account of the acquittal of the fam- 
ous Polly Bodine, accused of murder, whose first 
thought was of suing Barnum for exhibiting an unflat- 





tering wax figure of her, and of those dinners (A.D. 
1850) furnished by the city to the court, counsel, and 
invited guests, —twelve or fifteen courses, and all 
kinds of wine and cigars,— at which the diners regu- 
larly sat from one o'clock to seven, while the jury 
were in waiting from two o’clock, having been reg- 
ularly cautioned by Recorder Talmadge to return 
from their dinner in an hour and ‘not keep the 
Court waiting.” Dining seems to have been the prin- 
cipal event in the professional life of those days. 
Another dinner was given to the court, counsel and 
the jury. who acquitted a young woman who had tried 
to kill her seducer, where the same recorder pro- 
posed the health of the foreman of the jury, «* who 
so nobly did his duty — xotwithstanding his oath.” 
The only weak point in the book is (as usual) the in- 
dex, in which we look in vain for the. name of Field 
or Walworth, or for any direction to those dinners. 


THE Fap oF K.— Among the most senseless of the 
modern educational fads is that of converting C into 
K, in the pronunciation of words derived from the 
Greek or Latin. For example, instead of ceramics, 
we are instructed to say seramics, although to be 
consistent it ought to be spelled keramiks. There 
may be some propriety in thus spelling and pronoun- 
ing words derived from the Greek, which had no C, 
but what can be said in defense of the application of 
this practice to words derived from the Latin, which 
had C, and no K? Therefore we kick at Kikero, 
andas for Kaisar for Caesar, it is, as Marjorie Fleming 
said of seven times seven, ‘‘ what Nature herself can’t 
endure.” What excuse is there for «* Kelt ”? There 
is no consistency among the practitioners of this fad, 
for in respect to a word so clearly derived from the 
Greek and in such very common use as ‘ bicycle,” 
none of them have yet had the audacity (or audakity) 
to prescribe ‘‘ bikikle.” How would Tennyson groan 
at ‘‘a kikle of Cathay”! Let us not overwork the 
letter K, but recall Choate’s remark about ‘+ over- 
working the participle "— or partikiple. 


WOMEN AS PROCESS SERVERS. — Somehow the 
chairman has lately heard that above seven hundred 
new occupations are now open to woman. In ‘* The 
Scarlet Letter” Hawthorne observed that needlework 
was the only art open to women. A novel one has 
just been called to his attention by a circular sent to 
him from Margaret I. Summers, of Brooklyn, N. Y., 
who annnounces that her ‘specialty is the satis- 
factory service of summonses, etc., in the metropoli- 
tan district of the greater New York, for out-of-town 
appreciative attorneys. Once tried I always retain 
the attorney as my client.” «« I succeed where others 
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fail.’ ** My woman’s tact and experience assure my 
universal success.” ‘*Terms moderate.” Accom- 
panied by honeyed words from several lawyers. Miss 
(or Mrs.) Summers ought to succeed on account of 
her self-confidence, if from nothing else. If she 
were a man, it should be called «‘ cheek.” One sug- 
gestion is now offered: let her accompany her circu- 
lar by her portrait, and it would probably attract the 
attention of the careless and ‘+ serve as a guarantee 
of good faith.” The chairman has no papers to be 
served, but is glad to call attention to this novel 
scheme of this ingenious and probably deserving 
woman. 


‘‘ THREE HEaps.”— ‘‘ The Chicago Legal News ” 
publishes a picture of the Chairman with his two 
grandchildren, with many words of commendation so 
kind that we should blush to republish them, and the 
following verses, which may appeal to others similarly 
situated : — 


THREE HEADS. 


Brown-head and Yellow-head, both fair to see, 
Cling around Gray-head, and climb on his lap; 
Mounted securely on grandpapa’s knee, 
Ready for play or for stories or nap. 


Brown-head insists on a tragical tale 
Of lions in deserts, who like man-meat; 
And terrors that turn old travelers pale 
Don’t move him a whit in his chosen seat. 


Yellow-head prattles of dolly and gown, 
Explains how the carpet she neatly sweeps; 
She looks at the “ wheels” with a watchful frown, 
And combs her old Gray-head until he weeps. 


Brown-head is five years and Yellow-head three, 
Gray-head they think must be twenty at least; 
But in one notion they fully agree, 
That only by loving is love increased. 


Not very long till they are all of an age; 
Wisdom is equal when all’s said or sung; 
Man getting foolish and child growing sage, 
Young waxing ancient and old turning young. 
IRVING BROWNE. 


‘* WHAT IS TRUTH? ”— It seems to us that the par- 
agrapher who gave the anecdote of Lord Coleridge in 
connection with this question, in the May GREEN BaG, 
was in error in attributing it to his Lordship’s delight 
in professing ‘* ignorance of things supposed to be of 
common knowledge.” It seems more probable that 
his Lordship was simply echoing Pilate’s famous 
question, or perhaps that of Dickens’s Chadband. 
That would have given the point of wit to the inquiry 
instead of the bluntness of ignorance. 





BEN FRANKLIN’S WILL. — The great philosopher, 
economist and statesman was, in a sense, a ‘* Baws- 
ton man,’’ and the Boston people have done him an 
ill turn by setting up a hideous statue in his despite. 
This, notwithstanding that a hundred years ago he 
left by will a thousand pounds to officials of the city 
in trust for the use of the young mechanics, and to 
be thereto appropriated at the end of a hundred years. 
He hoped that the fund would then reach a half mil- 
lion dollars, but it amounts only to a little above one 
hundred thousand. Thewill was proved in Philadel- 
phia in 1790, and a few weeks ago, on petition of the 
mayor of Boston, it was admitted to probate in the 
latter city, for the purpose of dealing out the lega- 
cies. It was fortunate for Ben’s purpose that he lived 
before the days of jealousy of such restraint of aliena- 
tion. The fund in question consisted of land in Bos- 
ton, and it does not speak well for the prosperity of 
that city that it should have increased but tenfold in 
acentury. It would increase to that extent in ten 
years in Buffalo, in New York in about ten months, 
and in Chicago in about ten days ! 


BRITISH FAIR PLAy.—The Chairman, in the 
secluded life which he has led, has the misfortune 
never to have heard of Mr. Richard W. Hale, who, in 
a recent number of the ‘* American Law Review,” 
pronounces a note in this department on ‘ British 
Fair Play” to be characterized by «‘ unmanly petu- 
lance.” Therefore his nationality is unknown to us; 
but if he is an American he must be unnaturally mag- 
nanimous if he can discover any fair play in the re- 
cent British transactions in the Transvaal. For curi- 
osity’s sake we have re-read our offending para- 
graph, and we stick to every word of it, and thereto 
we put ourselves upon our country. 


NEw UsE oF DoGs. — A new use has been found 
for dogs, namely, as detectives of criminals. In 
State v. Hall, a recent trial for larceny, in Ohio, the 
detective work of a dog was put in evidence. Some 
of the stolen property was found near the scene of 
the theft, and was shown to the dog, and then he 
was shown footprints close to it, and being put on 
the track he followed it unhesitatingly some two hund- 
dred feet to a gate, then inside the gate up to two 
front outside doors, of which he chose the left-hand 
one, then inside to the prisoner’s door. It was 
shown that the dog had been trained to this business, 
and thoroughly and successfully tested, even where 
persons on whose tracks he was put had started from 
twenty to forty hours ahead of him. The evidence 


was admitted, and is justified by the authority of 
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Hodge wv. State, 98 Alabama, 10; 39 Am. St. Rep. 
17, acase’ of homicide. This is much more satis- 
factory evidence than the blundering, bull-headed 
theories of human detectives, and there is no good 
reason why it should not go to the jury. Dogs are 


always candid and honest, and never on the scent of © 


a reward, and they have no pride of opinion. <«* The 
more I know of dogs,” said Madame de Staél, «+ the 
less I think of men.” 





NOTES OF CASES. 


ACCESSION. — It is held in Powers v. Tilley, 87 
Maine, 34; 47 Am. St. Rep. 304, that the owner of 
trees cut from his land by a willful trespasser, and by 
him manufactured into railroad ties,and sold to an 
innocent purchaser, may recover from the latter their 
value as ties, without any allowance for the increased 
value put upon the timber by the trespasser. This is 
the precise doctrine of Strubbee v. Trustees Cincin- 
nati Railway, 78 Kentucky, 481; 39 Am. Rep. 251; 
Heard v. James, 49 Miss. 236; Gaskins v. Davis, 
115 N. C. 85; 44 Am. St. Rep. 439; Franklin Coal 
Co. v. McMillan, 49 Md. 549; 33 Am. Rep. 280. 
But in Omaha etc. Co. v. Tabor, 13 Colo. 41; 5 L. 
R. A. 236, it was held that in trover for such con- 
version of ore, sold toa third person, the measure of 
damages is the value when first severed, less cost of 
raising and hauling todefendant. 

It has sometimes been held that where the trespass 
was involuntary and under mistake, the owner should 
recover only his actual loss, and not the increased 
value bestowed by the trespassers, except that in coal 
cases sometimes the cost of digging is allowed to 
defendant. Beede v. Lamprey, 64 N. H. 510; 10 
Am. St. Rep. 426. ‘+The weight of authority, it 
must be conceded, sustains the rule that where the 
action is brought for damages for logs cut and re- 
moved in the honest belief on the part of the pur- 
chaser that he had title to them, the measure of 
damages is the value in the woods from which they 
were taken, with the amount of injury incident to 
removal, not at the mill where they were carried to 
be sawed. Tilden v. Johnson, 52 Vt. 628; 36 
Am. Rep. 769, and note, 770; Herdicv. Young, 55 
Pa. St. 176; 93 Am. Dec. 739; Hill vw. Canfield, 
56 Pa. St. 454; Moody v. Whitney, 38 Me. 174; 
61 Am. Dec. 139; Cushing v. Longfellow, 26 Me. 
306; Goller v. Fett, 30 Cal. 482; Foote v. Merrill, 
54 N. H. 490; 20 Am. Rep. 151; Railway Co. v. 
Hutchins, 32 Ohio St. 571; 30 Am. Rep. 629”; 
Gaskins v, Davis, 115 N.C. 85; 44 Am. St. Rep. 
439, and notes, p. 444; 25 L. R. A. 813. Tosame 
effect: Ross v. Scott, 15 Lea. 479; Forsyth v. 
Wells, 41 Pa. St. 291; 80 Am. Dec. 617; Coal 
Creek M. Co. v. Moses, 15 Lea. 300; 54 Am. Rep. 





415; Barton Coal Co. v. Cox, 39 Md. 1; 17 Am. 
Rep. 525; Blaen Avon C. Co. v. McCulloh, 59 Md. 
403; 43 Am. Rep. 560; Franklin Coal Co. v. 
McMillan, 49 Md. 549; 33 Am. Rep. 280; Waters 
v. Stevenson, 13 Nev. 157; 29 Am. Rep. 293; 
Austin v. Huntsville Coal & M. Co. 72 Mo., 535 ; 37 
Am. Rep. 446. But this has been denied: Isle 
Royal Mining Co, v. Hertin, 37 Mich. 332; 26 Am. 
Rep. 520; Hazelton v. Week, 49 Wis. 661 ; 36 Am. 
Rep. 796. And in Gaskins v. Davis, supra, it was 
held that the increased value added by the drawing 
of logs to mill belongs to the owner. In Wooden- 
ware Co. v. United States, 106 U.S. 432, the rule 
is stated to be that if the trespass was willful the 
trespasser is liable for the value at time of demand or 
suit, but if not willful, the trespasser or an innocent 
purchaser from him is entitled to a deduction for the 
increased value which either has bestowed upon the 
property ; if the defendant is an innocent purchaser 
from a willful trespasser he is not entitled to any 
deduction therefor. Per Miller, J. 


GAMBLING — RACE FOR A PRIZE. — The Supreme 
Court of New York, first appellate division, have held, 
in People v. Fallon, that a running of horses for a 
prize or premium offered by a third person is not 
gambling. The Court said : — 


“At the time of the adoption of the Constitution, and 
for many years before, it had been held that the racing of 
horses for purses, prizes or premiums, which were not con- 
tributed by the owners or drivers of the horses, was not 
arace for a bet or stake, so that it was illegal under the 
prohibition of the Revised Statute (1 R. S. 672, 55; 
Harris v. White, 81.N. Y. 532). The Court expressly held 
in that case that there is a distinction between the words 
bet or wager, and that which is conveyed by the term, 
purses, prizes and premiums. As is said, a bet or wager is 
ordinarily an agreement between two or more, that a sum 
of money, in contributing which all agreeing take part, 
shall become the property of one of them on the happen- 
ing in the future of an event at present uncertain. There 
is in them an element which does not enter into the purse, 
prize or premium, namely, that each party to the bet gets 
a chance of gain from the others, and takes a risk of loss 
of his own to them. One or the other thing must neces- 
sarily occur. 

« A prize or premium is ordinarily something offered by 
a person for the doing of something by others, in a con- 
test in which he himself does not enter. He has not a 
chance of gaining the thing offered, and if he abides by his 
offer he must lose it and give it to some one of those who 
contest for it. In a wager or bet there must be two parties, 
and it is known before the happening of the event that 
one of them must lose or win. In the giving of a premium 
there is but one party who can lose, and those who enter 
into the contest cannot by any possibility lose, although 
one of them may win. A premium is a reward or recom- 
pense for some act which is done. A wager is a stake 
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upon a certain event. The distinction between them is 
clear, and it has been adopted, so far as we can discover, 
in every case in which the question has been raised in this 
country (Alvord v. Smith, 63 Ind. 58; Porter v. Day, 71 
Wis. 296; De Lier v. Plymouth Co. Agr. Soc. 27 Iowa, 
481; see, also, Costello v. Curtis, 30 Weekly Dig. 20). 
No one would dream that the offering of a premium upon 
the result of a rowing match or for a contest in oratory 
was gambling within the plain meaning of the words, as 
they had been understood before the passage of the con- 
stitutional amendments. Neither was it ever suggested 
that the numerous prizes which are offered for excellence 
in draft horses, or saddle horses, or for one who turns the 
best furrow, are obnoxious to the prohibition of the Con- 
stitution, and yet these offers stand upon precisely the 
same footing, and are within the same principles as the 
offer of the premium or prize to be competed for by the 
racing of animals. The fact that the owner of each horse 
who proposes to compete in the race is required to pay an 
entrance fee, does not make the transaction a bet or a 
gambling transaction. The money is paid for the privilege. 
When paid it becomes the absolute property of the associa- 
tion. The person paying it under no circumstances can 
have it again, and whether he wins or loses, or, indeed, 
whether his horse competes or not, is a matter of no im- 
portance, for in no event is the money to be returned to 
him. He simply pays a certain sum for the privilege of 
competing, and that sum so paid is not to be returned to 
him in any event, and he has no claim upon it after it once 
becomes the property of the association.” 

This decision is supported by Misner v. Knapp, 
13 Oregon, 279; 57 Am. Rep. 6; but Comly v. 
Hillegas, 94 Penn. St. 132; 39 Am. Rep. 774, is to 
the contrary. 


WoMEN AS LAWYERS. —In Ricker’s Petition, 66 
N. H. 207, just published, it was held that a woman 
may be an attorney-at-law. The case was argued for 
the petitioner by Miss Lelia J. Robinson, now dead, 
and the opinion was given by the late Chief-Justice 
Doe, six years ago. The opinion is one of the Chief's 
old-timers, covering some fifty pages, and consists 
largely in extracts from other judges’ sayings. Much 
of it is devoted to consideration of the question 
whether a lawyer is a public officer — which the Court 
answer in the negative. We have stated above the 
substance of the head-note. But the opinion closes 
with this: «* When the petitioner furnishes the evi- 
dence required by the rules, the question of her ad- 
mission to examination will be considered.” What! 
all over again? This volume contains another opin- 
ion by Doe,C. J., covering nearly thirty pages. Car- 
penter, J., also emits one of thirty-two pages, on a 
little question of challenge of juror for precon- 
ceived opinion. A large part of this volume is given 
up to arguments in full of counsel, covering thirty 
pages in one case. 





PREVIOUS CHASTE CHARACTER.—In Norton v. 
State, 72 Miss. 128, it was held that, although not 
in terms so provided, it is essential to the offense of 
seduction under promise of marriage that the woman 
be unmarried and of chaste character at the time of 
the intercourse. This is founded on the fact that 
the statute punishing seduction of girls under sixteen 
requires that they shall be ‘of previous chaste 
character.” The Court say: <‘*Can it be possible 
that the legislature meant that the girl under sixteen 
should be required to show < previous chaste char- 
acter,’ but the experienced nymph du pavement” 
(‘* French of atte-Bowe”) ‘* not? That the prosti- 
tute can invoke the vindicating power of the law on 
terms more favorable to success than the girl under 
sixteen? When Mrs. Quickly conceals from the lad 
who sails between Sir Jack’s « East and West Indies’ 
the contents of the notes, on the ground it is not 
well children should know any wickedness, we have 
the great master of human nature raising into relief 
the truth universally recognized that childhood is, 
in the estimation of even the most hardened, the 
period of purity; and when we have the Supreme 
Court of Wisconsin telling us, ‘If Joseph Andrews 
had yielded to the salacious solicitations of Lady 
Booby, as she lay naked in her bed, he would have 
been guilty of debauching her person, but certainly 
not of corrupting her mind,’ we have presented to 
our consciousness the other picture of the woman 
long past childhood with chastity gone.” 


DEMONSTRATIVE EvIDENCE.—A literal example 
of this may be found in Ellis vy. Denman Thompson, 
93 Hun. 606. That was an action by a playwright 
against the celebrated actor for breach of contract to 
act his play, «* Rich and Poor.” The defendant had 
contracted to produce the play in proper form, and 
‘¢to play it continuously if there was a reasonable 
success attending its production,” and to pay the 
plaintiff a certain amount. The defendant played it 
only twice, and then abandoned it on the ground 
that it failed of success. On the trial the plaintiff 
offered evidence as to how the play was received by 
the audiences and the newspapers, and of the 
character of the criticisms, and as to whether the 
actors were called before the curtain and how many 
times, and whether the audiences applauded and 
how often. All this was excluded, and defendant 
had judgment. This is now reversed by the Supreme 
Court on the ground of the exclusion of this evidence. 
The Court say, ‘* This was clearly proper evidence.” 
Of course it was, just as clearly as would have been 
evidence that the audiences hissed and the newspapers 
jeered at the play. 
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of legal antiquities or curiosities, faceti@, anec- 
dotes, etc. 


LEGAL ANTIQUITIES. 


CoKE, in the preface to his Third Report, gives 
as a reason why the early statutes were not writ- 
ten in English: “It was not thought convenient 
to publish those or any of the Statutes enacted 
in those days in the vulgar tongue, lest the un- 
learned by bare reading without right under- 
standing might suck out errors, and trusting to 
their own conceit might endanger themselves, 
and sometimes fall into destruction.” 





FACETIAE.. 


In an altercation between counsel and the 
judge, the judge, after several attempts at con- 
ciliation, remarked: “ Well, I have done all I 
can to promote peace, but the result reminds me 
very much of the fable of the old man and the 
ass.”’ 

The counsel, with visible irritation in his coun- 
tenance, wished to know which of those entities 
applied to him. 

“‘ Neither in particular,” was the reply ; “ but, 
considering our respective ages, you cannot 
object to my saying that I am the old man.” 


RosperT STARK was a well-known member of 
the South Carolina Bar, and many good stories 
are told of him. When first admitted he was 
rather an unpromising beginner at the law. On 
one occasion he was defending a client charged 
with assault and battery. In the course of the 
trial, Mr. Carnes, the County Attorney, remarked, 
“‘May it please your Honor, I don’t believe the 
young gentleman (Stark) knows what an assault 
and battery is.” Stark, shaking his fist in Carnes’s 





face, said: “That is an assault” ; and following 
it with a full blow above the eye, said: “ That 
is battery.” Carnes, rubbing his forehead, sat 
down, exclaiming: “I did not think the fellow 
had so much sense.” 

In the office of solicitor he was a terror to all 
evil-doers. At Barnwell, on one occasion, a party 
had committed some heinous offense and fled the 
State. His death was subsequently announced in 
the newspapers; his wife administered on the 
estate, and at court she appeared in her mourn- 
ing weeds. Mr. Stark disregarded all this matter, 
and at court was seen swearing his witnesses and 
sending the bill to the Grand Jury. The late 
Col. Hargood said to him: ‘Surely, Mr. Stark, 
you are not indicting @ dead man?” “ Dead or 
alive, I’ll have him,” was the reply. And sure 
enough, at the next court, the supposed dead 
man appeared to answer to the indictment. 


AN Irish judge tells the following story of one 
of the juries in the south of Ireland, where he 
was trying acase. The usher of the court pro- 
claimed, with due solemnity, the usual formula: 
“Gentlemen of the jury, take your proper places 
in the court!’’ whereupon seven of them, in- 
stinctively, walked into the dock. 


Lawyer. — “ What is your gross income ?”’ 

Witness. — “I have no gross income.” 

Lawyer. — “ No income at all?” 

Witness. — “ No gross income ; I have a net 
income. I am in the fish business.” 


“Dip any man ever yet make anything by 
opposing a woman’s will?” exclaimed a misera- 
ble husband. “Yes, I have made a good deal 
out of that sort of thing,” answered his brother 
Richard. ‘“ But, Dick,” responded the other, 
“you are a lawyer, and the women whose wills 
you oppose are always dead.” 
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NOTES. 


In a patent case in the Northwest involving 
the Hartshorne Shade Roller patent, a poetically 
inclined attorney for the defence set up,as an 
anticipation of the patent, the fact that years be- 
fore it was applied for, 

“ Night drew her sable curtain down 
And pinned it with a star.” 
The fact that she had to draw it down and was 
obliged to pin it to make it s#ay down, clearly in- 
dicating that there was a spring at the top tend- 
ing to roll it up. 

But the court disposed of the matter in short 
order, saying that he didn’t want any “high 
rollers” in his court. 


THE income of Athens from fines appears to 
have been considerable, and to have constituted 
a singular and permanent feature of the fiscal 
policy of the state. Its method of assessment 
may be best illustrated by examples. Thus, if 
duly authorized officials did not hold certain as- 
semblages, according to rule, or properly con- 
duct the appointed business, they had each to 
pay a thousand drachmas ($200). If an orator 
conducted himself indecorously in a public as- 
sembly, he could be fined fifty drachmas ($10) 
for each offense, which might be raised to a 
higher sum at the pleasure of the people. A 
woman conducting herself improperly in the 
streets paid a similar penalty. If awoman went 
to Eleusis in a carriage, she subjected herself toa 
fine of a talent ($1,180). In the case of 
wealthy or notable persons, fines for omissions or 
commissions in respect to conduct were made 
much greater, and so more productive of rev- 
enue; and there were very few notable or wealthy 
citizens of Athens who under the rule of dema- 
gogues, and through specious accusations of of- 
fenses against the state or the gods, escaped the 
payment of heavy fines ; the experiences of Mil- 
tiades, Themistocles, Aristides, Demosthenes, 
Pericles, Cleon, and Timotheus being cases in 
point. Every person who failed to pay a fine ow- 
ing to the state was reckoned as a public debtor, 
and was subject to imprisonment and a practical 
denial of citizenship; Miltiades, the victor at 
Marathon, for example, having been cast into 
prison (where he afterward died) through an in- 
ability to pay a fine assessed against him of fifty 





talents. — From Taxation in Literature and His- 
tory, by Davip A. WELLS, in Appletons’ Popular 
Science Monthly for March, 1896. 


Lawyers who read New York newspapers 
may have been impressed with the levity with 
which its courts treat the examination of jurors 
on challenges. Edward Hall, a clerk of the Re- 
corder’s court of that city, narrates that many busi- 
ness men, finding that the formation of an opinion 
will incapacitate service and save a rine, are espe- 
cially ready to form an opinion on the merits of a 
notable case so as to escape the panel and de- 
tention from business. In arecent murder case 
that would be likely to last many days, he says that 
a juror, being challenged by the defence, glibly an- 
swered, “ Yes, I have formed an opinion as to the 
guilt or innocence of the accused.” ‘And when 
did you form it ?” asked the cross-examining pros- 
ecutor. “ Thismorning, and since I came intothe 
court-room.” 

But Congressman Daniels, who previously served 
during a quarter century as a Supreme Court 
Judge in New York, caps that incident by narrat- 
ing that a juror challenged once before him, after 
stating that he had formed an opinion, was asked 
by himself on the bench, “upon what did you 
base that opinion?”” When the juror answered, 
“When I saw the counsel for the prisoner quar- 
relling so about the kind of men they wanted on 
the jury, I formed the opinion he must be guilty to 
their own knowledge, or they would not have cared 
what kind of men were sworn to try him.” 


WE played at love — 
A maid and I — 
Beneath the azure summer sky. 
To win her heart I thought I’d try — 
We played at love. 
We played at love — 
A maid and I— 
She took me up, I passed it by: 
A lawsuit now I fear is nigh — 
We played at love. — Exchange. 


“Tr is wonderful how slowly the most obvious 
truths are perceived and admitted. The plain 
and simple morality of the Gospel required a 
revelation. Even in my day at the bar, it was the 
constant practice of the Orphans’ Courts to allow 
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a charge in administration accounts for the price 
of strong drink, furnished avowedly to stimulate 
the bidders at the sale of the decedent’s effects.” 
— Per Gipson, C. J., in Pennock’s Appeal, 14 
Penn. State, 450, A. D. 1850. 


WituiaM H. Sewarp, while at the bar, before 
his wonderful political career began, often re- 
ferred to his first case at the Cayuga County bar 
in his native State of New York. “I appeared 
for the plaintiff before a rural jury ina simple 
action of debt, where the facts in my favor were 
as clear as summer noon-day. I made therefore 
only a short summing up, and was followed by 
the defendant’s counsel, who was from a near vil- 
lage, and well known for years in all the justices’ 
courts. This was about all he said : ‘ Now, gentle- 
men and neighbors, are you going to let a young 
Auburn lawyer come down here to mystify and 
confuse the minds of plain people like us? And 
after all he didn’t have much to say. Now, I 
shan’t say nothing. I know, and you know, 
that the common law he has prated about isn’t 
after all as good as common sense. The young 
man didn’t think you knew I had it. Ha! ha! 
I guess as how he’ll find he is mistaken. I leave 
the whole thing to you; and noon dinner-time 
has come, so I guess you needn’t deliberate long 
before coming to a decision.’ Our Judge 
charged strongly in my favor, but the verdict was 
against me, and I necessarily had no exceptions 
for a bill and writ of error. Ever afterwards I 
used to be careful about what kind of jurors I 
selected.” 


LITERARY NOTES. 


AN article of great contemporary interest in SCRIB- 
NER’S for June is Henry Norman’s vivid picture of 
the present condition of affairs in the most crucial 
point in all European politics — the Balkan Peninsu- 
la, where a half-dozen little principalities are the 
buffer between the great powers of Europe. A few 
months ago Mr. Norman made a visit to this region, 
and this article is the first presentation of the impres- 
sions then gathered of Roumania, Servia, Bosnia, 
Herzegovina, Bulgaria and Montenegro. 


THE BosTONIAN for June is a remarkable example 
of what a magazine conducted upon the best princi- 
ples can furnish for the popular price of ten cents. 
It is rapidly securing for itself a deserved place in the 





foremost rank of to-day’s magazine field. The rank- 
ing article in importance still continues to be Lieut. 
James A. Frye’s exposition on ‘* Our Coast Defence.” 
The fourth paper, which appears in the current issue, 
is accompanied by beautiful illustrations of the largest 
and most powerful ships of war belonging to the 
United States Navy. The two most timely articles, 
however, in the table of contents, are those entitled 
‘¢ The Growth of La Fiesta in California,” by Mabel 
C. Crafts ; and «* San Antonio; Its Battle of Flowers 
and Its Missions,” by James D. Whelpley. 


THE metric system, which has recently been be- 
fore both Congress and the British Parliament, is dis- 
cussed by Herbert Spencer in a series of letters in 
Appleton’s PopuLAR SCIENCE MOonrHLY for June. 
Mr. Spencer vigorously opposes the further spread of 
the system, and points out the advantages of one 
based on the number twelve. 


THE complete novel in the June issue of Lrppin- 
CoTT’s is ** From Clue to Climax,” by Will N. Har- 
ben. It is a tale of murder and hypnotism, in which 
an extremely able detective and a physician of the 
new school join forces to clear the innocent and run 
the guilty to earth. 


CHARLES DUDLEY WARNER, in the ‘ Editor’s 
Study” of HARPER’S MAGAZINE for June, discusses 
the question of common-school education in the 
United States, reaching a conclusion not very com- 
plimentary to the public-school system. Mr. War- 
ner’s obvious comment upon the situation is, «* School 
education should be in the hands of experts, not of 
politicians, not of reformers, not of men and women 
elected by popular vote.” 


THE Lincoln paper in MCCLuRE’s MAGAZINE for 
June describes Lincoln in his familiar, every-day re- 
lations with his family, friends and neighbors, at the 
time of his return to Springfield after serving a term 
in Congress. It contains a number of new facts and 
anecdotes, and presents Lincoln in one of his most 
attractive aspects. The paper is fully illustrated. 


THE necessity for a court of criminal appeals in the 
United States is, in the opinion of the Hon. I. C. 
Parker, Judge of the U. S. District Court for the 
Western District of Arkansas, of the most urgent 
character, his reasons being clearly and forcibly pre- 
sented under the title of «* How to Arrest the In- 
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crease of Homicides in America,” in the NORTH 
AMERICAN REVIEW for June. 


THE June ARENA opens its sixteenth volume, ap- 
pearing in a new dress, and being printed by Skinner, 
Bartlett & Co. It is an unusually strong number, 
opening with a brilliant paper by Rev. Samuel Bar- 
rows, D.D., the distinguished editor of the «* Chris- 
tian Register” of Boston, on ‘* The First Pagan 
Critic of Christian Faith and his Anticipation of 
Modern Thought.” Justice Walter Clark, LL.D., 
of the Supreme Bench of North Carolina, contributes 
an instructive and delightful paper on Mexico, the in- 
terest of which is enhanced by several excellent illus- 
trations, including a recent portrait of the President 
of the Mexican Republic. The President of the Mer- 
cantile National Bank of New York contributes «*A 
Proposed Platform for American Independents for 
1896.” 


THE June ATLANTIC begins with another install- 
ment of the letters of Dante Gabriel Rossetti, edited 
by George Birkbeck Hill. This installment contains 
the letters for 1855. Striking features in this issue 
are an article upon ‘‘ The Politician and the Public 
School” by Mr. G. L. Jones, superintendent of 
schools, Cleveland, Ohio, and « Restriction of Immi- 
gration ” by President Francis A. Walker. 


Mr. J. B. BisHop, one of the editors of the New 
York «* Evening Post,” has contributed to the CEN- 
TURY for June a timely paper of political anecdotes, 
‘*Humor and Pathos of Presidential Conventions,” 
in which he sets forth the attitude of many candi- 
dates for the Presidency at the time of their defeat. 
Among the topics of the paper are ‘* The First « Dark 
Horse,’ ” «* Convention Sayings,” ‘* Modern ‘ Stam- 
pede’ Tactics,” and there are entertaining details 
concerning Clay, Webster, Seward, Greeley, Blaine 
and others. 








BOOK NOTICES. 
LAW. 


GREEN’s ENCYCLOPZDIA OF THE LAw OF SCOT- 
LAND. Edited by JoHN CuisHoLM, M.A., 
LL.B. Vol. I. Abandoning to Banker’s Lien. 
William Green & Sons, Edinburgh, Scotland, 
1896. 

The design of this work is to give in a condensed 
but at the same time adequate form a complete state- 





ment of the law of Scotland. A number of able 
writers contribute important chapters and articles. 
The editor appears to be well qualified for his por- 
tion of the work, and these volumes wiil prove of great 
value, not only to the Scottish Bar, but to the profes- 
sion at large. 


LirE AND LETTERS OF OLIVER WENDELL HoLmes. 
By Joun T. Morse, JR. Houghton, Mifflin & 
Co., Boston and New York, 1896. Two vols. 
Cloth. $4.00. 


Dr. Holmes could have had no better biographer 
than Mr. Morse, who enters upon his work coz amore 
and gives us a most delightful insight into the life of 
this most delightful of men. The author’s apology 
for devoting so much space to narrative is unnecessary, 
for all readers will agree with us that there is not a 
dull or uninteresting line in either volume. The work 
is fully and artistically illustrated. 


THE AMERICAN PropaTE Reports. Vol. VIII. 
Containing recent cases of general value de- 
cided in the courts of the several States on 
points of probate law. With notes and refer- 
ences by A. A. GREENHOOT, of the New York 
Bar. Baker, Voorhis & Co., New York, 1896. 
Law sheep. $5.50 net. 


These reports contain ‘+ the cream” of probate law 
and are of exceeding value to probate lawyers, exec- 
utors, and administrators. The notes and annota- 
tions are fulland extensive. An index-digest of vol- 
umes I to 8 is given in this volume. 


MARKETABLE TITLE TO REAL Estate. Being 
also a treatise on the rights and remedies of 
vendors and purchasers of defective titles, in- 
cluding the law of covenants for title, the doc- 
trine of specific performance, and other kin- 
dred subjects. By CuHapmMan W. Maupin of the 
Washington, D. C., Bar. Baker, Voorhis & Co., 
New York, 1896. Lawsheep. $6.50 mez. 


This treatise is a complete exposition of the law 
on the subject of defective titles. The author has 
found a really new subject, one that has never been 
covered by any American publication, and one that is 
of the utmost importance. There are few more 
prolific sources of litigation than the disputes grow- 
ing out of defective titles, and this work will save 
counsel the labor of referring to half a dozen or more 
text-books on different subjects. The index is full 
and carefully prepared. Altogether this treatise is 
one of the most valuable additions to legal literature 
which we have had for a long time. 
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